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IN THE DISTRICT COURT OF THE UNIT-

ED STATES, FOR THE DISTRICT OF
IDAHO, NORTHERN DIVISION

THE WASHINGTON WATER POWER COM-
PANY, a corporation,

Plaintiff,

vs.

CITY OF COEUR D'ALENE, IDAHO, a munici-

pal corporation; J. K. COE, Mayor; A. GRAN-
THA:M. Treasurer; WILLIAM T. REED, Clerk;

LEE STODDARD, OTTO GLADDEN,
FRANK H. LAFRENZ, JOSEPH LOIZEL,
O. M. HUSTED, CASSIUS ROBINSON, S. H.
McEUEN and C. C. HODGE, Members of the

City Council of said City of Coeur d'Alene, Idaho,

and HAROLD L. ICKES, as Federal Emergency

Administrator of Public Works,
Defendants.

No. 1268

AMENDED BILL OF COMPLAINT

Filed December 6, 1934.

Plaintiff, the Washington Water Power Company,

brings this its Amended Bill of Complaint against the

defendants above named, and in behalf thereof respect-

fully shows:

I.

The plaintiff is now and at all of the times mentioned
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zens, residents and inhabitants of the State of Idaho,

in this complaint has been a corporation organized and

existing under and by virtue of the laws of the State

of Washington, and is now and at all of the times herein

mentioned has been a citizen of the State of Washing-

ton, with its principal place of business at the City of

Spokane, Washington, and is now and at all of the

times herein mentioned has been authorized and em-

powered to do business in the State of Idaho and to ac-

quire and hold property in said state by virtue of a

full compliance with the laws of the State of Idaho re-

lating to foreign corporations.

11.

The City of Coeur d'Alene, Idaho, is a municipal

corporation created, organized and existing under and

by virtue of the laws of the State of Idaho, a citizen of

said state and a resident and inhabitant of the District

of Idaho, Northern Division.

The defendant, J. K. Coe, is the duly elected, quali-

fied and acting Mayor of the City of Coeur d'Alene,

Idaho. The defendant A. Grantham, is the duly elect-

ed, qualified and acting Treasurer of said city. The

defendant, William T. Reed, is the duly elected, quah-

fied and acting City Clerk of said city. The defendants,

Lee Stoddard, Otto Gladden, Frank LaFrenz, Joseph

Loizel, O. M. Husted, Cassius Robinson, S. H. Mc-

Euen and C. C. Hodge, are the duly elected, qualified

and acting members of the City Council of said city.

All of the above named individual defendants are citi-
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and of the District of Idaho, Northern Division.

III.

The defendant, Harold L. Ickes, is the appointed

and acting Federal Emergency Administrator of Pub-

he Works, appointed under the provisions of Title II

of the Xational Industrial Recovery Act.

That the said Harold L. Ickes is a citizen of the

State of Illinois. He was not at the time of the com-

mencement of this action, he has not been at any time

since, and he is not now a citizen or resident of either

the State of Idaho, or the State of Washington. That

the said Harold L. Ickes as Federal Administrator of

Public Works has consented to enter a general appear-

ance herein if made a party defendant.

IV.

The jurisdiction of the United States District Court

for the District of Idaho, over this suit is invoked and

depends upon the ground that the suit is of a civil na-

ture, arises under the Constitution of the United States,

involves the construction and application of the Fifth

Amendment and of Section 1 of the Fourteenth

Amendment to the Constitution of the United States,

and also involves the constitutionality of and the con-

struction and interpretation of the National Industrial

Recovery Act.

That the said suit is also one between citizens of

different states as appears by the allegations of para-

graphs I and II of this Amended Rill of Complaint,
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and the value of the matter in dispute in this suit, ex-

clusive of interest and costs, is in excess of $3000. The

property rights and franchises of the plaintiff for the

protection of which the plaintiff invokes the aid of this

court, and the value of the right of the plaintiff to carry

on its business free from the interference herein com-

plained of, are of a value in excess of $10,000 all as is

more specifically hereinafter set forth, and the funds,

the borrowing and expenditure of which the plaintiff

seeks to enjoin herein, amount to more than $100,000 as

is hereinafter more specifically set forth.

V.

The Washington Water Power Company is author-

ized and empowered by its articles of incorporation to

engage in the generation, distribution and sale of elec-

tric energy and power and to erect, construct, maintain

and operate electric power plants and transmission

lines for the development and use of water power, and

to do all things necessary and incident thereto; to fur-

nish electricity for lighting within cities in the State

of Idaho; and to distribute and sell electric power and

energy to the inhabitants thereof.

Plaintiff is now and at all of the times herein men-

tioned has been a public service corporation in the per-

formance and discharge of said duties within the State

of Idaho.

Plaintiff for many years last past has been and now

is the owner of a hydroelectric power plant and dams

situated in the Spokane River at Post Falls, Idaho,
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about ten miles distant from the City of Coeur d'Alene,

and also at all of said times and for many years last past

has been the owner of several hydroelectric plants sit-

uated on the Spokane River in the State of Washing-

ton.

Said power plants are connected by transmission

lines for the purpose of affording continuity of service

to the many customers of plaintiff and users of power

in northern Idaho and eastern Washington. Plaintiff

furnishes electric power for practically all uses in the

northern counties of the State of Idaho, and particu-

larly in the County of Kootenai, in said state. The

power transmission lines of plaintiff extend into the

County of Kootenai, Shoshone, Bonner, Latah, Nez

Perce, Benewah, Clearwater, Idaho and Lewis in said

State of Idaho. Plaintiff has been the owner of some

of said hydroelectric power plants and transmission

lines for more than twenty-five years and has acquired

others within the last ten years.

Plaintiff has ample power, capacity and facilities to

serve all persons and uses now existing or reasonably to

be anticipated for many years in the said Counties of

Northern Idaho.

The plants, transmission lines and facilities of the

plaintiff had been designed and constructed to render

electrical services to the above territory. Plaintiff has

been authorized by the State of Idaho, either by general

laws or by authority of the Public Utilities Commission

of the State of Idaho, to construct, own, operate and

maintain said plants, facilities and lines.
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Its properties, electric power plants, transmission

lines and other facilities are modern and efficient, and

it has at all times been equipped to and does render a

superior, completely adequate and sufficient electric

utility service in the district covered by its lines in

Idaho.

Plaintiff further alleges that it has acquired electric

light and power distribution systems in various cities

and villages of northern Idaho and in each of said cities

and/or villages it renders electric light and power ser-

vice to the inhabitants of said cities and to the district

and territory adjacent to said municipalities.

By reason of its operation of central stations equip-

ped with generating units and the location of its trans-

mission lines extending from said central stations, it has

been enabled to supply electric energy throughout said

area to municipalities which would have been unable

otherwise to secure adequate electrical service.

Plaintiff has expended in the construction, acquisi-

tion and improvement of its said electrical facilities in

the State of Idaho, more than the smn of $5,000,000.

Plaintiff has issued and outstanding, bonds, deben-

tures, preferred stock and common stock. A substan-

tial portion of its bonds and preferred stock have been

sold to consumers, employees and other citizens and in-

vestors residing in the territory in which it operates.

More than 200 citizens of the City of Coeur d'Alene

alone are the owners of the preferred stock of the plain-

tiff and many other citizens of Idaho hold shares of said

preferred stock and the bonds of this plaintiff.
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The decrease of revenues experienced by plaintiff

during the years of the depression, the increase of taxes,

state and Federal, and the increased operating expenses

have reduced its net earnings very substantially.

VI.

By an ordinance approved October 19, 1903, being

ordinance Xo. 94, the Chairman and Board of Trustees

of the Village of Coeur d'Alene, Idaho, the predecessor

of the defendant City of Coeur d'Alene, granted to

Consumers Company, a corporation of Idaho, a fran-

chise for furnishing to the inhabitants of the Village of

Coeur d'Alene. Idaho, electricity for lighting and other

purposes for a period of fifty years from the date there-

of, and the plaintiff has become and now is the owner

of the franchise granted by said ordinance, and it and

its predecessor in interest have rendered electrical ser-

vices to the City of Coeur d'Alene and the Village of

Coeur d'Alene under said ordinance for more than thir-

ty years. A copy of said ordinance is attached hereto,

marked Exhibit "B" and made a part hereof.

VII.

In the year 1930, plaintiff purchased the electric

power and light distribution system of the City of Coeur

d'Alene, and has since owned, maintained and operated

the same. Since acquiring the said distribution system,

plaintiff has expended a very substantial sum of money,

to-wit, more than the sum of $33,000 in improving and

reconstructing said system and improving the facilities
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thereof, and the sum of $27,000 for installation of new

transformers to insure continuity of service by provid-

ing two independent connections through which to se-

cure power, and during the same time has reduced the

rates in said city for the use of electric light and power.

Plaintiff further alleges that all of its rates charged

for electric light services rendered in the State of Idaho

are subject to regulation and control by the Public Util-

ities Commission of said state. While a predecessor in

interest of plaintiff owned said Coeur d'Alene light and

power plant and distribution system, and in the yeai

1922, the rates charged for electrical services in Coeur

d'Alene, were fixed by the Public Utilities Commission

of Idaho after a hearing as to the value of the plant, de-

preciation, cost of operation, volume of business, earn-

ings and other matters. Said rates for light and power

in the City of Coeur d'Alene so fixed have remained the

same except with the approval of the Public Utilities

Commission of the State of Idaho, plaintiff has made

and put into effect four reductions in different rate

schedules which rate reductions aggregate $11,400 an-

nually.

The City of Coeur d'Alene has a population accord-

ing to the Federal census of 1930 of 8297. Plaintiff

furnishes electric service to all classes of customers in

said city, who number 2377, and furnishes electric ser-

vices to approximately 332 additional customers resid-

ing in territory adjacent to said city. Plaintiff supplies

all of the electric light and power sold and distributed

in said City of Coeur d'Alene.
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Plaintiff has an investment in the distribution system

located in the City of Coeur d'Alene, and its environs,

exclusive of generating and transmission equipment, of

more than $200,000. Electric service has been rendered

the City of Coem* d'Alene, by plaintiff and its prede-

cessors in interest for more than thirtj?^ years, and plain-

tiff now possesses lawful and valid operating rights for

the conducting of its electric business in said city.

Plaintiff is a taxpayer of the United States, of the

State of Idaho, of the County of Kootenai, of the City

of Coeur d'Alene, and of other taxing districts in the

State of Idaho, and is the owner of extensive properties

subject to taxation by said taxing authorities. For the

year 1934, as nearly as can be estimated, the income

taxes, capital stock taxes and energy taxes the plaintiff

paid to the United States aggregated a sum in excess

of $266,000 and plaintiff has paid or is accruing for

payment said amount of money.

Taxes in the State of Idaho paid by this plaintiff for

the year 1933 upon its electric generating, transmission

and distribution systems amounted to the sum of $214,-

81.5.62, of which said sum there was paid to the County

of Kootenai, for state, county and municipal taxes

within said county the sum of $66,547.94, and in addi-

tion thereto, plaintiff paid to irrigation districts of said

Kootenai County and adjacent and tributary to said

City of Coeur d'Alene the sum of $10,855.74 in lieu of

taxes which it would otherwise have been required to

pay to the state and its subdivisions a total of $77,403.-

68. The sum of $10,855.74 represents the amount of
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taxes upon the property of plaintiff used for generating

and delivering electric power to the extent such prop-

erty is used for furnishing power for puniping water

for irrigation or drainage purposes in Kootenai County.

The exemption accrues under the laws of Idaho to the

benefit of the consumers of such water power and the

amount so required to be paid by this plaintiff out of its

total taxes is fixed by the State Board of Equalization

of said state. In this connection, plaintiff alleges that

the gross electric revenue received from customers in

the County of Kootenai for the year 1933 amounted

only to $148,333.16, more than one-half of its total

gross revenue being repaid in state, county and other

municipal taxes and in payments to said irrigation cus-

tomers. In addition thereto, the plaintiff paid to the

State of Idaho on account of power generation in said

county a considerable sum of money under what is

known as the "Kilowatt Hour Tax." All of the prop-

erty of the plaintiff in said City of Coeur d'Alene is

subject to said State, county, city, school and other mu-

nicipal taxes.

VIII.

The City Council of the City of Coeur d'Alene, on or

about the 2nd day of November, 1933, enacted and on

the same day the Mayor approved an ordinance, being

Ordinance No. 713, calling an election for the purpose

of submitting to the voters of the city a proposition for

incurring an indebtedness of $300,000 by the issuance

of municipal bonds of said city in said principal amount
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for the purpose of paying the cost and expenses of the

acquisition by purchase or by construction of a light

and power plant and distribution system for said city,

a copy of said ordinance being attached hereto, marked

Exhibit "A" and made a part hereof.

At or about said time the City Council of the City of

Coeur dAlene, as aforesaid, adopted said ordinance

713, providing for the incurring of a municipal indebt-

edness of $300,000 for the purpose of paying the costs

and expenses of the acquisition by purchase or con-

struction of an electric power plant and lighting sys-

tem, and said City Council of said city also passed an

ordinance providing for the incin-ring by the City of

Coeur dAlene of a municipal indebtedness of $300,000

by issuance of municipal bonds of said city for the pur-

pose of paying the costs and expenses of the acquisi-

tion by purchase or construction of a water works sys-

tem by said city. An election was provided for in each

of said ordinances and was called and held on the same

day, to-wit: December 12, 1933, submitting for approv-

al of the voters the proposition of incurring a municipal

indebtedness of $300,000 for each of said systems, and

the issuance of municipal bonds in such sums for each

thereof, and said election resulted in the approval of

both propositions by more than two-thirds of the voters

voting at said election.

Reference is made to the ordinance for the acquisition

of a water system for the reason that in the application

of the City of Coeur dAlene to the Federal Emergency

Administration of PubHc Works, hereafter referred to,
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taxes upon the property of plaintiff used for generating

and delivering electric power to the extent such prop-

erty is used for furnishing power for pumping water

for irrigation or drainage purposes in Kootenai County.

The exemption accrues under the laws of Idaho to the

benefit of the consumers of such water power and the

amount so required to be paid by this plaintiff out of its

total taxes is fixed by the State Board of Equalization

of said state. In this connection, plaintiff alleges that

the gross electric revenue received from customers in

the County of Kootenai for the year 1933 amounted

only to $148,333.16, more than one-half of its total

gross revenue being repaid in state, county and other

municipal taxes and in payments to said irrigation cus-

tomers. In addition thereto, the plaintiff paid to the

State of Idaho on account of power generation in said

county a considerable sum of money under what is

known as the "Kilowatt Hour Tax." All of the prop-

erty of the plaintiff in said City of Coeur d'Alene is

subject to said State, county, city, school and other mu-

nicipal taxes.

VIII.

The City Council of the City of Coeur d'Alene, on or

about the 2nd day of November, 1933, enacted and on

the same day the Mayor approved an ordinance, being

Ordinance No. 713, calling an election for the purpose

of submitting to the voters of the city a proposition for

incurring an indebtedness of $300,000 by the issuance

of municipal bonds of said city in said principal amount
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for the purpose of paying the cost and expenses of the

acquisition by purchase or by construction of a light

and power plant and distribution system for said city,

a copy of said ordinance being attached hereto, marked

Exhibit "A" and made a part hereof.

At or about said time the City Council of the City of

Coeur d Alene, as aforesaid, adopted said ordinance

713, providing for the incurring of a municipal indebt-

edness of $300,000 for the purpose of paying the costs

and expenses of the acquisition by purchase or con-

struction of an electric power plant and lighting sys-

tem, and said City Council of said city also passed an

ordinance providing for the incurring by the City of

Coeur d'Alene of a municipal indebtedness of $300,000

by issuance of municipal bonds of said city for the pur-

pose of paying the costs and expenses of the acquisi-

tion by purchase or construction of a water works sys-

tem by said city. An election was provided for in each

of said ordinances and was called and held on the same

day, to-wit: December 12, 1933, submitting for approv-

al of the voters the proposition of incurring a municipal

indebtedness of $300,000 for each of said systems, and

the issuance of municipal bonds in such sums for each

thereof, and said election resulted in the approval of

both propositions by more than two-thirds of the voters

voting at said election.

Reference is made to the ordinance for the acquisition

of a water system for the reason that in the application

of the City of Coeur d'Alene to the Federal Emergency

Administration of Pubhc Works, hereafter referred to,
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IX.

request was made for funds for both systems.

At a special meeting of the City Council of the City

of Coeur d'Alene, held at 5 o'clock P. M., on December

14, 1933, it was declared by a motion that the said bond

election had carried by the necessary two-thirds major-

ity and thereupon the said city council adopted a motion

that the mayor, city clerk, city attorney and city engi-

neer be authorized to prepare an application to be made

to the Federal Emergency Administration of Public

Works for funds to construct a water works system

and light and power plant in the City of Coeur d'Alene.

Pursuant to said action, the defendants, the mayor

and the city clerk, together with the other officers des-

ignated by said motion adopted by the City Council, on

the same day, December 14, 1933, executed and shortly

thereafter filed with the Federal Emergency Adminis-

tration of Public Works an application wherein a loan

was requested of $650,000 and a net loan of $475,000

which in said application is alleged to exclude a 30%
grant or gift for the cost of labor and materials to be

used in the construction of said electric generating

plant, distribution and street lighting system and said

water system.

In said application, it appears that a report had been

made by an engineer employed by the said City of

Coeur d'Alene and which report contained plans for the

construction of said two systems. In said application,

however, it is stated that the total cost of the power

plant, electric distribution system and street lighting
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system is estimated to be $337,580.00 which is in excess

of the amount of indebtedness authorized to be incurred

for the purposes mentioned in Ordinance 713 as afore-

said, and the election held under said ordinance. Of

said sum of $337,580 the total cost of labor and mater-

ials is estimated at $276,512.91 and the contractor's

profit thereon at $27,578.09, a total of $304,091.00 and

the other costs and expenses of said construction are es-

timated to be $33,480.00.

The amount estimated by said engineer to be expend-

ed for labor in the construction of the Diesel engine

generating plant is the sum of $10,225.00 and of the

distribution system, $19,115.25. Another item given

is plant wiring and equipment, $332.50, a total of $29,-

672.75. On the building to be used to house the Diesel

power plant and the pumps for the water system, the

labor is estimated at the sum of $6900. Both the said

report of the engineer and said application set forth

that the cost of the complete municipal electric power

and light system would be in excess of the sum author-

ized to be expended by the said Ordinance No. 713.

X.

Plaintiff promptly filed a protest with the State Ad-

visory Board of the Federal Administration of Public

Works against the approval of said application and the

granting, giving and loaning of said funds, setting

forth therein detail the reasons why said application

should not be approved and said gift, grant and loan

should not be made.
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XI.

Plaintiff is informed and believes and upon such in-

formation and belief alleges the Federal Emergency

Administration of Public Works at Washington, D. C,

has approved the aforesaid application of the defendant

city, and will shortly advance funds to the city in the

amount of $337,580.00 for the purpose of constructing

an electric power plant and power distribution system.

Of said sum, part is to be a loan to the city and part is

designated as a gift or grant, the exact amounts of each

thereof being unknown to plaintiff. In the application

the city asks a gift or grant amounting to 30% of the

total cost of labor and materials, plus contractor's pro-

fit, which would amount to $91,230. The defendant city

will undertake to issue and pledge its general obligation

bonds as security for the amount of the loan and will

undertake the construction of a municipal power and

generating plant and electric distribution system by the

application of the proceeds of the loan and of the said

gift or grant.

Plaintiff is informed and believes and upon said in-

formation and belief alleges that said city and the de-

fendants as its officers propose and threaten to enter

into a contract with said Federal Emergency Adminis-

tration of Public Works by the terms of which said

contract the said city will undertake and agree to con-

struct a Diesel Engine electric power plant and power

distribution system costing at least the sum of $337,-

580.
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The acts of the defendants constitute the incurring

of an indebtedness and/or creation of a UabiHty exceed-

ing the annual income and revenue of the City of Coeur

d'Alene for that year without the assent of two-thirds

of the quahfied voters, voting at an election held for that

purpose and without provision being made for the col-

lection of an annual tax sufficient to pay the interest

on such indebtedness and/or liability as it falls due and

to constitute a sinking fund for the payment of the

principle thereof as provided in Section 3 of Article

VIII of the Idaho Constitution.

XII.

All matters relating to the government, franchises

and business of the defendant city are managed and con-

ducted by the mayor and city council of said city. The

aforesaid officials have had no experience in the con-

struction and operation of electric utilities and have had

no sufficient information or knowledge of the costs,

methods and phuis of construction and operation of

electric generating plants and distributing systems to

enable them to exercise ordinary prudent judgment and

discretion concerning such business.

Under the laws of the State of Idaho, the Public

Utilities Commission of the state has power to regulate

and supervise the rates and services of the plaintiff in

supplying power and light. Under the laws of Idaho,

the mayor and city council of the defendant city would

have the exclusive power of regulation of the rates and

supervision of the service of any municipally owned
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utility and the Public Utilities Commission of the State

of Idaho has no powers of regulation or supervision

over such municipal utilities.

XIII.

Prior to the election held to ratify or reject the pro-

posed bond issue, one Franklin P. Wood, an engineer

from Denver, Colorado, was employed by the defend-

ants to make a report to the city, outlining a plan and

reporting as to the feasibility, desirability and cost of

building a municipal light and power system by the

city. Such report was made and purports to show the

cost of a complete generating plant and distribution

system for the said city, the revenues, gross and net,

which the city would receive therefrom, and the cost of

operation and other expenses thereof.

On or about the 21st day of November, 1933, the

said report was released and publicity given in the

press, and otherwise, to the contents thereof. The de-

fendant officers conducted a campaign in which the cit-

izens of the city were urged to vote in favor of authoriz-

ing the construction of a municipal light and power

plant and to pay therefor, and in which statements of

said Wood were given publicity and advertisement, and

in addition thereto, a public meeting was held at which

said Wood appeared and spoke in favor of said project.

The report of said Wood and the facts and figures

set forth therein are grossly erroneous in a large number

of conclusions and estimates, and are not in accordance

with the apparent and easily ascertained facts relating
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to conditions affecting the construction and operation

of such proposed municipal plant.

In the following particulars, the said engineer's re-

port is erroneous and based upon mistaken and errone-

ous conclusions and inaccurate in statement of facts:

(1) In the report furnished by said engineer,

Franklin P. Wood, previous to said election, it was

stated as follows:

"In conclusion attention should be drawn to the

fact many times pointed out before, that the city

and people of Coeur d'Alene are paying for the

water and light systems now, but not getting them.

Even though it might be possible to only get a part

of the business now there is no question but that

the bonds will be paid out without the people being

assessed anything in the way of taxes to pay there-

for."

Said statement from said report signed by said Wood
was published in the Coeur d'Alene Press, a daily news-

paper pubhshed at Coeur d'Alene, on November 21,

1933, and in the Kootenai County Leader, a weekly

newspaper published at Coeur d'Alene, Idaho, in its

issue of November 21, 1933. Said Kootenai County

Leader is owned and published by the defendant mayor,

J. K. Coe.

(2) Said report assumed and stated that inasmuch

as 80% of the people had signified their willingness to

buy service from a city-owned system the figures to be
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used by the engineer could be computed upon the as-

sumption that 80% of the gross business in Coeur

d'Alene could be obtained by the municipal plant. It

assumed that the gross revenues from electricity in the

city amount to $120,000 and that the city would receive

80% thereof, which would be $96,000. In said report it

was assumed that 2,500,000 kilowatt hours per annum

would be required for electrical service and 1,110,000

kilowatt hours per annum for pumping water. The as-

sumption that because 80% in number of the electric

users in the City of Coeur d'Alene had agreed, if they

did agree, to purchase their electric service from the

municipal plant, involves a further concealed assump-

tion that said 80% represented 80% of the gross con-

sumption.

Plaintiff has no list of said contracts, but is informed

and believes and therefore alleges the fact to be that in

amount of consumption, the same do not represent 40%
of the electric energy used by consumers in the City of

Coeur d'Alene. Plaintiff alleges that said alleged con-

tracts are void and of no effect. Said alleged contracts

were all signed at a time when said defendant city was

endeavoring to execute a scheme to build a plant from

the sale of bonds which were to be a lien upon the reve-

nues of the plant and not general obligation bonds of

the city.

The inaccuracy of said assumptions and facts is fur-

ther disclosed by the report of said Wood attached to

the application of the city to the Federal Emergency

Administration of Public Works. In the report made



The Washington Water Poicer Company 25

in December, 1933, something over a month after the

previous report, the said engineer assimies (based upon

the same 80% of the gross consumption being purchas-

ed from the municipal plant) a consumption of electric

current by revenue producing customers within the city

of 3,000,000 kilowatt hours per annum, at 3c per kilo-

watt hour, a total of $90,000 which said 3,000,000 kilo-

watt hours included the water pumping for the propos-

ed municipal water system. In the said application,

it is further stated in the estimate of future operating

results for the municipal electric system there would be

2600 customers in the year 1935. The actual number

of customers which the plaintiff has in Coeur d'Alene

is 2377, which is as many customers as the plaintiff has

ever had in said city.

The said Wood in his report, which was attached to

the said application to the Federal Emergency Admin-

istration of Public Works, estimated that the amount

to be paid for the pumping of water would be $12,800

per annum, and the electric power required 750,000 kil-

owatt hours per annum, which amounts to 1.7c per kil-

owatt hour (given in said report at 1.6c). This would

leave for sale to consumers within the city 2,250,000

kilowatt hours per annum, which would be required to

produce the balance of the revenue estimated of $90,-

000 or $77,200 per annum, an average cost to the con-

sumer of 3.43c per kilowatt hour. The plaintiff now

receives in Coeur d'Alene, an average of 3.33c per kil-

owatt hour, exclusive of power used for water pumping.

(3) In the report made in November, 1933, prior
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to the election, by the said Wood, it is asserted that ex-

cept for the interest charges, electricity could be fur-

nished to the ordinary household for 1.5c per kilowatt

hour. In the report prepared by the same Wood in

December, attached to the application of the city to

the Federal Emergency Administration of Public

Works, the said Wood stated that without considering

allowances for interest and depreciation, the average

cost per kilowatt hour of current to be distributed would

be approximately 1.6c per kilowatt hour, stating that

the actual operating costs, including everything but in-

terest and depreciation, is $47,000 for the power plant

and distribution system, including the labor operation

of the water system pumps.

(4) The report discloses that two sections of the

city were omitted from any distribution service and the

voters were not advised of that fact. In fact, the re-

port apparently did provide for service throughout the

City of Coeur d'Alene. That two sections of the city

were omitted, is shown by the engineer's report attached

to the application of the city to the Federal Emergency

Administration of Public Works.

XIV.

In the Kootenai County Leader, above referred to,

the newspaper owned and published by the defendant

mayor, in its issue of December 8, 1933, just prior to

said election, appeared a letter signed by the defendant,

S. H, McEuen, as Chairman of the Fire, Light and

Water Committee of the City of Coeur d'Alene. In
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said communication, the said defendant McEuen refer-

red to the investigations of the engineer, and stated that

the cost of the entire new water, light and power gen-

erating and distribution systems would be completely

covered by the sum of $600,000; that the city intended

to bring out street lighting better than it has had in the

past; to connect all porch lights on the city side of the

meter so that each resident can have a porch light all

night, and retain the present street lighting system and

improve the same. The said JNIcEuen also stated that

the city proposed to have a much larger and better de-

signed electric distribution sj'^stem with a higher voltage

on the primary side of the transformers, this will mean

hotter electricity for home use. Said McEuen also

stated in said article that the city council had data which

proved beyond a doubt that a municipal plant in Coeur

d'Alene would pay its own way and it would not be

necessary to raise one penny of taxes on property to

pay off any portion of said bonds. The said statements

were designed by the said McEuen to mislead the voters

and users of such electricity, when as a matter of fact,

the said McEuen knew, or by the exercise of reasonable

care and investigation could have ascertained that such

statements were mitrue and inaccurate.

XV.

All of the erroneous asumptions, statements and rep-

resentations in the said engineering report of said Wood
were either known by said Wood to be contrary to the

facts, or could have been so known to him by making
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reasonable investigation. All of such assumptions,

statements and representations were announced and ad-

vertised by various methods of propaganda furnished

to the voters of the defendant city by the defendants,

the Mayor, City Council and the City Clerk, in a cam-

paign conducted by said officers for approval of said

bond issue. The erroneous and misleading report of

the said Wood and the announcements and advertise-

ments of the defendants were designed to and actually

were representations to the voters of the said city that

the sum of $300,000 would be sufficient to construct and

equip said plant and distribution system and would im-

pose no tax liability, in excess thereof, upon the tax-

payers of the city, and as a matter of fact, said represen-

tations were to the effect that there would be no tax

liability of any kind upon the taxpayers of the city be-

cause the rates of the said municipal plant would itself

pay for the said plant, the interest upon the bonds, and

leave a surplus in the city treasury.

Plaintiff states that such statements and representa-

tions were false and untrue, and when published and ad-

vertised were known by the said Wood and by the de-

fendant mayor and members of the city council to be

false and untrue, or could have been known to be false

and untrue by any reasonable investigation or examina-

tion of the facts. That such misleading and erroneous

statements and representations were made for the par-

ticular purpose of deceiving the voters of said city and

to mislead them into consenting to the creation of the
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bonded indebtedness of $300,000 and the said mislead-

ing and erroneous statements did deceive the voters of

said city and did cause them to consent to such bonded

indebtedness, beheving that they would not be obligated

to pay such bond and interest, or any part thereof by

taxing the property in said city.

Plaintiff further states that the concealment by the

said defendants of their intention not to supply two sec-

tions of the city were made for the purpose of deceiving

the citizens residing there and inducing them to vote for

said bonds and said concealment, as plaintiff is informed

and believes and therefore alleges, did deceive the voters

in said districts in that respect and caused them to con-

sent to the said indebtedness, believing that they would

be supj^lied, and that such concealment was intentional

on the part of the said defendants.

XVI.

The properties and business of the plaintiff will suffer

irreparable injury, disruption and damage if it should

lose the electric utility business in Coeur d'Alene, Ida-

ho, through the illegal and wrongful acts of the defend-

ants. If the municipal power plant and distribution

system is erected, phiintiff will be compelled either to

enter into competition and suffer substantial losses in

its operations in said city or to abandon entirely its

properties and system in said city. If the system

should be abandoned, the employees now working for

the plaintiff in Coeur d'Alene would necessarily be dis-

charged and a number of other employees engaged by
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plaintiff in the maintenance of its transmission lines,

the operation of power plants, meter reading and reve-

nue collections, in accounting service and in supervi-

sion, would have to be reduced.

The business of plaintiff consists in serving various

and divers users in relatively large towns, in smaller

villages and communities, in rural districts, in electric

service to farms, in pumping water for irrigation, in

industrial service and in the operation of mines, mills

and smelters. Each class of business lend substantial

aid to the plaintiff's ability to carry on the others, and

each class is incapable of withdrawal without substan-

tial impairment of plaintiff's ability to serve the others.

In this behalf, plaintiff particularly calls attention to

the fact that it is now serving a large number of users

of electric light and power at their homes and places of

business on small tracts adjacent to the City of Coeur

d'Alene, and that it will be compelled to continue such

service to these users as a public service corporation,

and yet the plaintiff can only do this at a great loss and

inconvenience and probably a substantial increase in

cost to said users, whereas, the defendant city has no au-

thority to engage in the sale of electricity outside the

limits of said city, except that the said municipality has

the right to sell surplus power outside the city. Plaintiff

is advised by counsel and upon such advice and belief

alleges that the said defendant city has no power under

the law to engage in generating surplus electricity in

said city for distribution and sale outside of said citv.
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XVII.

The plan of the defendant city if consummated with

the aid of a gift and loan from the Federal Government,

will result in certain and irreparable loss to plaintiff,

to its stockholders and bondholders and to its em-

ployees, and will result in unemployment of the em-

ployees now engaged in its service. Such plan is un-

sound from an engineering, an economic and a social

standpoint. Its sanction, promotion and attempted

consummation by public officials is an unlawful abuse

of discretion and maladministration of the powers and

privileges granted by the National Industrial Recovery

Act, and a perversion of the declared purposes and pol-

icies of said act.

XVIII.

The application of the defendant city to the Federal

Emergency Administration of Public Works had at-

tached to it an engineering report and investigation

prepared by the said Franklin P. Wood, of Denver.

The said application and the said engineering report

were erroneous in many respects.

(1) It is assumed and stated in said report that

the cost of the equipment for an adequate and reliable

Diesel electric generating plant would not exceed

$152,955.73, exclusive of overhead, contractor's profit

and the building to house said plant. Said sum of

$152,955.73 is inadequate to furnish an adequate Diesel

Engine generating plant to supply 80% of the electric

light and power load, including 80% of the pumping
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load in the City of Coeur d'Alene. To supply 80% of

said load, would require the expenditure for Diesel

generating plant, exclusive of overhead, contractor's

profit and building, the sum of $181,900. The report

is unreliable in estimating in one place a load of 80%
and in another place a total customer list of 2600 which

is in excess of the number of customers of plaintiff in

said city at this time, and more than plaintiff has ever

had within said city. If a Diesel power plant adequate

to serve 2600 customers in said city or to supply the

entire city were installed, it would require four Diesel

units instead of three and an expense of not less than

$230,000 exclusive of overhead, contractor's profit and

building to house the same.

(2) It is assumed and stated in said report that an

adequate electric distribution system could be built for

the service of said city for $102,632.18, exclusive of

contractor's profit and overhead.

The report fails to provide for service to two sections

of the city, the cost of which is estimated at $16,000.

Said sections are described as follows:

(a) The Northwest part of the city, lying west of

Government Way and 17th street and north of Linden

Avenue

;

(b) The northeast part of the city lying between

Fifteenth street and Seventeenth street and north of

Garden Avenue.

Within the above two districts so omitted and for

which service is not provided in the plan, the plaintiff

is now serving 155 customers. In addition to the above
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two districts, there are other small disconnected areas

in said city for which service is not provided in the plan

of the city and of the engineer, attached to the said ap-

plication, and plaintiff is now serving 25 customers

therein.

A distribution system of the type proposed in the

engineer's report for the city could not be constructed

for less than $147,039.00 exclusive of contractor's profit

and overhead. A distribution system supplying 80%
of the consumers of said city could not be built for less

than the sum of $136,588.00 exclusive of contractor's

profit and overhead. Taking the contractor's profit,

overhead and expenses set up in the report of said en-

gineer Wood, together with a Diesel plant of three

units, and with a distribution system providing for ser-

vice to 80% of the consumers, the cost would exceed the

sum of $400,000. An adequate Diesel generating plant

for service of the entire city, consisting of four units

and a distribution system for the entire city would cost

more than the sum of $450,000.

The estimate of cost in said report is not adequate to

pay for the necessary and proper equipment for a com-

plete plant. Indicative of the inadequacies of the plan

is the proposal to install two 1500-gallon storage tanks

which would contain but four days' supply of fuel oil

and would not be sufficient into which to unload a rail-

road tank car.

( 3 ) The estimate of expense of generation assumed

and stated in said report is unreasonably low and below
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the actual cost necessary to be incurred in the following

particulars

:

(a) The amount of fuel oil is computed in said re-

port on the basis of guaranteed efficiency of the engines,

and not on expected efficiency. The guaranteed effi-

ciency is that efficiency which is obtained by test runs

when the machines are new. The expected efficiency is

the efficiency which may be expected from the machines

over a period of years. The cost of fuel oil is estimated

and assumed to be 6c per gallon, whereas, the present

cost is 6.91c per gallon.

(b) No adequate provision is made to take care of

and supply free porch lights, which is estimated to re-

quire 250,000 kilowatt hours per annum.

(4) The report fails to take into proper considera-

tion contingencies of competition, possibilities of higher

oil costs, possibility of fire, accidents, injuries and other

similar liabilities, and fails to make proper allowance

for maintenance and adequate lubricating oil.

(5) The entire report of said Wood, together with

the data furnished by him was further confusing, mis-

leading, erroneous and untrue in the following partic-

ulars :

In the engineer's report made public prior to the said

election, the said Wood stated that it is assumed in his

figures that the city would start out with approximately

80% of the business and build it up gradually until it

had all of the load. And further stated that the figures
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were based on the assumption that 80% of the gross

business would go to the city from the start.

In the report of the engineer attached to the appli-

cation to the Federal Emergency Administration of

PubHc Works, it is stated that in calculating costs it is

assumed that the plants were supplying a 100% custo-

mer load and for estimated revenues, approximately

75% of the customer load. Any figures based upon a

100% customer load would require, instead of three

Diesel units, four of said units of the same rating as

proposed by the engineer in order to give reliable and

adequate service. Notwithstanding the statement in

said application that the operating costs assumed were

based upon a 100% customer load, in the operating cost

of the power plant, as shown in the report of said Wood
attached to the said application, the fuel consumption

is based upon 3,500,000 kilowatt hours. The plant

maintenance is based upon the same customer load.

The statement in the application to the Federal

Emergency Administration of Public Works that in

calculating the operating cost it is assumed that the

plant is supplying a 100% customer load, is untrue and

misleading for the reason that the said figures are based

upon the 75% customer load as shown by the estimated

operating cost of the power plant in said engineer's re-

port.

XIX.

Plaintiff further alleges that to carry out the said

plan and to effectively serve the whole City of Coeur
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d'Alene with electric power and light will require an

outlay of more than $450,000 and that if the defendant

mayor and members of the city council and other officers

are permitted to proceed with said plan and permitted

to receive from the Federal Government a gift and loan,

they will expend the same so far as it will go and when

the money is spent, said plant will be uncompleted and

inadequate to serve the said city.

XX.

Plaintiff alleges that it is informed and believes and

upon such information and belief charges that it is the

purpose of the defendants first to construct a plant

calculated primarily to serve the business section and

the more populous sections of the city, and that it will

be unable to extend service throughout the entire city

with the funds which it now proposes to borrow from

and receive as a gift from the Federal Government,

which will leave to the plaintiff the sparsely populated

sections of the city wherein the business is unprofitable

and where the plaintiff, if it continued to do business in

the city, would be unable to serve at reasonable rates

without loss to the plaintiff.

Plaintiff further alleges that it furnishes electric

power to various irrigation districts and farming areas

in Kootenai County and in the vicinity of Coeur

d'Alene, and the loss of the business in the City of Coeur

d'Alene would seriously impair the plaintiff's ability to

continue to serve said uses at the existing rates therefor.

That the said city does not pretend that it would under-
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take to serve said uses, and as has been hereinbefore set

forth, it has no power to serve such uses.

XXI.

In the apphcation of the defendant for such loan and

gift, it is not alleged how many men will be employed

directly on the work of constructing the electric light

and power system, but it is alleged that in the construc-

tion of such system and the water system, which is re-

ferred to in Ordinance No, 714 hereinbefore referred

to, that 160 men will be employed for a period of six

months. The total amount, however, to be paid out for

labor in said construction amounts to a sum but slightly

in excess of $29,000 exclusive of the labor estimated

for the power house and pumping plant.

Such application states that after the plant is in op-

eration it will afford employment to more labor than

is now employed in service. In the engineer's report,

it is alleged that the labor cost of operation will include

five men as well as one clerk. In the same report, it

is stated that for the operation of the water system al-

lowance should be made for three men, and for clerical

help and office supplies, aggregating $2,000 and atten-

tion is called to the fact that the clerical and office work

could be combined with that of the power plant at con-

siderable saving.

Actually at the present time the plaintiff has em-

ployed in the electric light and water service in said

city twenty-four employees. Therefore, instead of giv-

ing added employment, there will be a reduction in em-
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ployment. Under the plan of defendants, not only

will the number of employees be reduced, but all of the

plaintiff's employees or a large number thereof will be

required to be discharged. The labor that will be re-

quired under the city's proposal is inconsequential in

comparison with the cost of materials.

XXII.

In its release No. 989, dated September 27, 1934, the

Federal Emergency Administration of Public Works

declared as follows the purposes, policy and practices

which it has adopted with respect to applications of mu-

nicipalities for loans and grants to finance municipal

systems

:

"Achievement in certain instances of the admin-

istration purpose of making electric energy more

widely available at cheaper rates today lead to a

clarification of the policy on power by the Public

Works Administration.

Municipal or local publicly owner power pro-

jects will be aided by PWA only when, in addition

to meeting those qualifications necessary for pub-

lic works projects, they assure electricity to com-

munities at rates substantially lower than otherwise

obtainable under the unchanged basic policy enun-

ciated by Public Works Administrator Ickes.

The statement of Administrator Ickes followed

action by some privately owned utilities, which on

reexamination of their condition, found it possible
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to reduce rates to a point below those proposed by

municipal project plants.

In all allotments made for municipal power

plants by the Public Works Administration pro-

posed rates have been well below existing private

company rates. Consequently, the fact that the

companies in some instances have met these pro-

posed municipal rates has been deemed as showing

progress toward one of the aims of this phase of

the public works program.

In the cases affected Public Works Administra-

tion policy will be so administered that municipal

plant construction will not be deprived of the pos-

sibility of public works support until such time as

the local Government feels assured the proposed

rate reduction by the existing utility will be in ef-

fect on a reasonably permanent basis.

Since the public works program began financing

electric plants, where they are socially desirable

and where they will be self-liquidating, there have

been reductions of rates by private utilities in dif-

ferent localities. The private utilities are becoming

increasingly cognizant of the greater use of power

resulting from lower rates.

Administrator Ickes said:

'PWA has endeavored to make electric energy

more broadly available to cheaper rates by acting

on applications of municipalities for loans and
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grants to finance municipal systems where reason-

able security is offered and the project is socially

desirable. They are deemed desirable where the

loan can be amortized in a reasonable period while

charging rates substantially lower than those of the

existing utility.

'However, we make it a practice before approv-

ing the loan to give the company an opportunity

to put in effect rates at least as low as those at

which the municipal system will be self liquidating.

Several utility companies have accepted this oppor-

tunity. It is obvious that in such cases it is advan-

tageous to the city and to PWA that the offer be

accepted and the applications withdrawn. To make

loans and grants to finance projects where the

competitor offers rates which are lower than those

possible by the city plant, would duplicate facilities

without any social betterment and impose on the

city a burden which it probably could not meet

without resort to taxation.

'Furthermore, in the described situation Public

Works will be free to use its funds to better ad-

vantage elsewhere. The action of the utility com-

panies referred to supports the belief that domestic

rates, in certain instances at least, are so high as to

be disadvantageous to the company as well as un-

just to the consumers. Experience shows that

lower rates may produce larger profits, particular-

ly where promotional campaigns are conducted and
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the cost of electrical appliances is made reasonable.

'PWA will cooperate with cities to prevent rates

rising on an indication municipal plants may not be

built. PWA will not rescind allotments or sug-

gest the withdrawal of applications until the low-

ered rates are legally in effect.

'State laws authorize municipal competition,

hence it is PWA's position that the State has de-

termined that such competition may be socially de-

sirable. We believe it is for the municipal appli-

cant to determine whether or not it desires to com-

pete with privately owned utilities. It is our poli-

cy to consider such applications particularly where

franchises are soon to expire, provided the project

is self-liquidating at rates lower than those which

the existing utility is willing to put into effect.'
"

The loan and grant for which application has been

made to the Federal Emergency Administration of

Pubhc Works by the said City of Coeur d'Alene could

not have been approved by the said Federal Emergency

Administration of Public Works upon the theory that

it is to be made "with a view to increasing employment

quickly," for the foregoing release states that the pur-

pose of the Public Works Administration in acting fa-

vorably on applications of municipalities for loans and

grants to finance municipal systems is to make electri-

city more broadly available at cheaper rates. One of

the policies announced in said release, to-wit, that the

Public Works Administration will make it a practice
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before approving any such municipal loan to give the

public utility company an opportunity to put into effect

rates at least as low as those at which the municipal sys-

tem will be self-liquidating, has not been given effect

with respect to said application of the City of Coeur

d'Alene, obviously because the City of Coeur d'Alene

did not contemplate at the time its application for said

loan and grant was made putting into effect in said

City of Coeur d'Alene rates for electric service lower

than those now being charged in said City of Coeur

d'Alene by the plaintiff.

Plaintiff alleges that the said City of Coeur d'Alene

cannot construct a Diesel engine electric generating

plant and distribution system for said city as proposed

in its application and reduce rates below the rates now

charged by plaintiff and make the same self-liquidat-

ing.

Plaintiff alleges that on November 7, 1934, Frank T.

Post, president of plaintiff, sent a telegram to Hon.

Harold L. Ickes, Public Works Administrator, in

words and figures as follows:

Spokane, Washington

November 7, 1934

"Hon. Harold L. Ickes

Public Works Administrator

Washington, D. C.

Congressman White of Idaho has recently stated

publicly that Public Works Administration has ap-
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proved appKcation City Coeur d'Alene Idaho for

loan and grant to be used for construction Diesel

engine Electric generating plant and distribution

system in competition with our efficient hydro sys-

tem stop Feel sure this application has not been

called to your attention because its approval would

violate statement of principles contained in Public

Works Administration press release number nine

eighty nine dated September twenty seventh nine-

teen thirty four stop Our present rates in Coeur

d'Alene are among the lowest in the United States

and regulated by Idaho Public Utihties Commis-

sion Stop AppHcation of the City of Coeur d'Alene

for loan and grant which we had an opportunity to

answer does not contain any schedule of rates which

city proposes to put in force if PWA shall loan and

give it money with which to build a system to oper-

ate in competition with our company therein stop

We have never seen any schedule of rates proposed

by the city and it is impossible for the city to make

this proposed project self-liquidating under sched-

ules of rates lower than ours Stop Construction of

Diesel engine plant in Coeur d'Alene at this time

would seem to violate all the principles contained

in your press release and in other releases of the

PWA not only because of the situation outlined

above but also because there is at the present time

in this territory a large surplus of hydro generated

electrical energy which will be greatly augmented

by the Government through the Grand Coulee de-
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velopment Stop Feel sure you have no intention to

depart from previously announced policies and that

Coeur d'Alene application will not be granted Stop

Shall greatly appreciate assurance that this situa-

tion will be given your personal attention and I will

esteem it a privilege to have the opportunity of a

personal interview and discussion of whole problem

with you.

F. T. Post, President

The Washmgton Water Power Company

In reply thereto, Mr. Ickes sent the following tele-

gram :

"Postal Telegraph

C 47 58 GOVT WASHINGTON DC NO-
VEMBER 12

F T POST
PRESIDENT THE WASHINGTON

WATER POWER CO SPOKANE WASH
RETEL SEVENTH DOCKET 6695 COEUR
DALENE CITYS PROPOSED ELECTRIC
RATES CONTEMPLATE TWENTY PER-
CENT REDUCTION STOP PROPOSED
WATER DEEMED BETTER QUALITY
THAN YOURS STOP YOU HAVE AL-
READY HAD OPPORTUNITY MEET
CITYS PROPOSALS HOWEVER IF
YOUR COMPANY PLACES IN EFFECT
RATE REDUCTION EQUAL OR GREAT-



The Washington Water Power Company 4i5

ER THAN THAT OF CITY ELECTRIC
POWER BOARD OF REVIEW WILL
CONSIDER MATTER FURTHER

HAROLD L ICKES ADMINISTRATOR"

On November 15, ^Ir. Post replied to Mr. Ickes as

follows

:

"POSTAL TELEGRAPH

SPOKANE WASHINGTON
NOVEMBER 15, 1934

HON HAROLD L ICKES
PUBLIC WORKS ADMINISTRATOR
WASHINGTON D C

RE TEL TWELFTH DOCKET SIX SIX
NINE FIVE COEUR DALENE IN THE
CAMPAIGN BEFORE THE ELECTION
AUTHORIZING BOND ISSUE IT WAS
NOT ASSERTED BY THE CITY OFFI-

CIALS OR OTHER PROPONENT THAT
IF THE CITY SHOULD BE AUTHORIZ-
ED TO GO INTO THE ELECTRIC BUSI-

NESS THERE WOULD B¥j ANY LOW-
ERING OF RATES STOP IT MAY SEEM
STRANGE TO YOU BUT THE FACT IS

THAT CITY OFFICIALS OF COEUR
DALENE AT A MEETING WITH THE
PUBLIC UTILITIES COMMISSION OF
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IDAHO STATED TO THAT COMMIS-
SION IN MY PRESENCE THAT THEY
WERE NOT INTERESTED IN ANY RE-
DUCTION IN ELECTRIC RATES BUT
ONLY IN MUNICIPAL OWNERSHIP
STOP THE ORIGINAL PAPERS FILED
BY COEUR DALENE WITH YOUR DE-
PARTMENT FOR A LOAN AND GRANT
DID NOT CONTAIN ANY OFFER OR
PROPOSAL THAT THERE WOULD
FOLLOW ANY REDUCTION IN ELEC-
TRIC RATES STOP WE WERE GIVEN
A COPY OF THIS APPLICATION AND
ANSWERED IT IN ACCORDANCE
WITH ITS TERMS STOP SEVERAL
WEEKS AFTER THE IDAHO LOCAL
BOARD HAD IMADE A REPORT TO
WASHINGTON MISTER COE THE
MAYOR OF COEUR D'ALENE WENT TO
WASHINGTON AND HAD A CONFER-
ENCE WITH SOMEONE UNKNOWN TO
US STOP WE ARE NOT ADVISED AS TO
WHAT HE SAID AND WE HAVE NO
COPY OF ANY DOCUMENT OR PAPER
IF ANY FILED BY HIM STOP YESTER-
DAY WE COMMUNICATED WITH
MAYOR COE AND HE SAYS THAT HE
FILED NO WRITING ON THAT SUB-
JECT AND THAT HE DID HAVE SOME
CONVERSATION WITH SOME PARTY
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WHOSE XAME HE REFUSES TO GIVE
US AXD THAT WHAT WAS SAID
ABOUT REDUCTIOX OF RATES HE
STATES HE DOES NOT REMEMBER
STOP MAYOR COE HAD NO AUTHORI-
TY FROM THE CITY GOVERNJNIENT TO
MAKE ANY REPRESENTATION OR
PROPOSAL ON THAT SUBJECT STOP
WE THINK IT IS ONLY FAIR THAT WE
SHOULD HAVE A COPY OF ANY WRIT-
ING OR me:siorandum if any now
IN THIS FILE WHICH RELATES TO
ANY SUGGESTION OR PROPOSAL FOR
A REDUCTION IN RATES STOP AS
PERTINENT TO THIS SUBJECT WE
FURTHER SUGGEST THE FOLLOW-
ING FACTS NAMELY OF THE GROSS
ELECTRIC REVENUE RECEIVED BY
OUR COMPANY FROM ELECTRIC SER-
VICE RENDERED IN THE STATE OF
IDAHO OVER EIGHTEEN PERCENT IS

PAID BACK TO THE PEOPLE IN THE
FORM OF FEDERAL STATE COUNTY
CITY AND OTHER TAXES STOP THE
MUNICIPALISTS DO NOT PROPOSE TO
PAY ANY TAXES TO THE FEDERAL
GOVERNMENT NOR ANY STATE
COUNTY OR SCHOOL DISTRICT TAX-
ES OR ANY MONEYS IN LIEU THERE-
OF STOP WHAT THEY MAY DO IN THE



48 City of Coeur d'Alene, Idaho, et al., vs.

MATTER OF CITY BOOKKEEPING IN
THE WAY OF SHIFTING FROM ONE
FUND TO ANOTHER IS PURELY A
MATTER OF SPECULATION STOP THE
PROPOSED MUNICIPAL PLANT DOES
NOT COVER THE ENTIRE CITY BUT
DELIBERATELY OMITS NOT ONLY A
PORTION THEREOF WITHIN THE
CITY LIMITS BUT ALSO A PORTION
THEREOF JUST OUTSIDE, OF THE
CITY LIMITS IN WHICH SECTIONS
WE HAVE OVER THREE HUNDRED
ELECTRIC CUSTOMERS STOP IN
OTHER WORDS THE MUNICIPALISTS
SEEK TO CORRAL THE BEST PART OF
THE BUSINESS AND LEAVE THE
POOREST PART TO THIS COMPANY
STOP EVEN THIS PROPOSED PLANT
CANNOT BE BUILT WITH THE
AMOUNT OF MONEY ASKED FOR AND
TO CREATE A PLANT OR SYSTEM
WHICH WOULD COVER THE ENTIRE
TERRITORY WOULD MATERIALLY
INCREASE THE SHORTAGE STOP
THIS SECTION OF THE NORTHWEST
HAS BEEN WIDELY ADVERTISED
FOR ITS WATER POWER DEVELOP-
MENTS AND POTENTIAL DEVELOP-
MENTS STOP THIS COMPANY HAS SIX
HYDR PLANTS ON THE SPOKANE RIV-
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ER ONE OF THEM BEING ONLY TEN
MILES FROM COEUR DALENE STOP
THE FEDERAL GOVERNMENT IS
SPENDING :MANY MILLIONS IN DE-
VELOPING TWO HYDR PLANTS IN

THE COLUMBIA RIVER STOP THE
CONTRACTORS FOR THE GRAND COU-
LEE da:m who certainly know
THEIR BUSINESS HAVE BUILT A
TRANSMISSION LINE FROM THE DAM
SITE TO COULEE CITY AND ENTERED
INTO A FIRM CONTRACT WITH THIS
COMPANY FOR ALL OF THE ELEC-
TRIC POWER NEEDED IN THAT EN-
TERPRISE STOP THERE CAN BE NO
DOUBT THAT THESE CONTRACTORS
KNOW ALL ABOUT DIESEL ENGINE
PLANTS STOP THAT UNDER THESE
CIRCUMSTANCES A BUREAU OR
BOARD OF THE FEDERAL GOVERN-
MENT SHOULD SERIOUSLY CONSID-
ER A PROPOSAL TO FINANCE AND
SUBSIDIZE A DIESEL ENGINE ELEC-
TRIC SYSTEMS! IN COEUR DALENE
IS MOST SURPRISING STOP THE
RATES OF OUR COMPANY PREVAIL-
ING IN THLS SPXTION ARE AMONG
THE LOWEST IN THE UNITED
STATES AND WERE SO DETERMIN-
ED BY INVESTIGATORS FOR THE
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FEDERAL TRADE COMMISSION STOP
PURSUANT TO ORDER OF DEPART-
MENT OF PUBLIC WORKS OF THE
STATE OF WASHINGTON THIS COM-
PANY HAS BEEN DILIGENTLY EN-
GAGED FOR SEVERAL MONTHS IN
MAKING A COMPLETE DETAILED
INVENTORY OF ALL OF ITS PROP-
ERTY IN THE STATES OF WASH-
INGTON AND IDAHO STOP THIS IN-

VENTORY IS NOW COMPLETED AND
IS BEING CHECKED BY ENGINEERS
AND OTHER EMPLOYEES OF SAID
DEPARTMENT STOP IN THE NEAR
FUTURE A TRIAL OR HEARING WILL
BE HAD BEFORE SAID DEPARTMENT
IN WHICH WE EXPECT THE PUBLIC
UTILITIES COMMISSION OF IDAHO
WILL PARTICIPATE TO DETERMINE
THE FAIR VALUE OF ALL OF THE
ELECTRIC PROPERTY OF THIS COM-
PANY AND ALSO TO DETERMINE
THE REASONABLENESS OF ALL RATE
SCHEDULES STOP THE RATE SCHED-
ULES IN EACH STATE FOR COMPAR-
ABLE CITIES TOWNS AND COMMU-
NITIES AND FOR AGRICULTURAL
SERVICE MUST OF NECESSITY BE
SUBSTANTIALLY THE SAME STOP
OUR COMPANY IS CONTROLLED BY
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STATE LAWS AND BY ADMINISTRA-
TIVE AND JUDICIAL BODIES CRE-
ATED BY STATE LEGISLATURES
STOP THE LAW PROVIDES THAT ITS

RATES SHALL BE FAIR JUST REA-
SONABLE ADEQUATE AND NON DIS-

CRIMINATORY AND THERE ARE SE-

VERE PENALTIES FOR VIOLATIONS
THEREOF STOP OUR COMPANY OF
COLTISE CANNOT MAKE ANY BIND-
ING CONTRACTS WHICH MIGHT AT-
TEMPT TO OVERRIDE OR USURP
THE FUNCTIONS OF STATE REGU-
LATORY BODIES STOP WE ARE AD-
VISED BY OUR LAWYERS THAT THE
PUBLIC WORKS ADMINISTRATOR
HAS NO POWER OR AUTHORITY
UNDER THE LAW TO MAKE ANY
LOAN OR GRANT TO COEUR DALENE
FOR THE PURPOSE OF CONSTRUCT-
ING A diesp:l engine electric
SYSTEM STOP WE MAKE THIS STATE-
MENT FOR THE PURPOSE OF NOT
WAIVING THIS POINT IN ANY LIT-

IGATION THAT MAY ENSUE HERE-
AFTER IF THERE SHOULD BE ANY
SUCH LITIGATION STOP AS TO THE
CONTENTION IN THE MATTP^R OF
THE WATER SYSTEM THAT THE
PROPOSED WATER IS DEEMED OF
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BETTER QUALITY THAN THE WA-
TER THAT IS FURNISHED BY US
FROM THAT GREAT AND BEAUTIFUL
LAKE WE BEG TO STATE THAT THE
RECORD IN YOURFILES WILL SHOW
THAT THE PROPONENTS DO NOT
KNOW WHERE THEY CAN GET THIS
BETTER QUALITY OF WATER STOP
THE SUGGESTION SEEMS TO BE
THAT THEY MAY SINK ONE OR
SEVERAL WELLS BUT HOW MANY
AND WHERE AND THE QUANTITY
AND QUALITY OF WATER OBTAIN-
ED THEREFROM IS PURELY SPEC-
ULATIVE STOP THE WATER FROM
THE LAKE FURNISHED BY OUR
COMPANY HAS BEEN HELD TO BE
WHOLESOME AND POTABLE IN AC-
CORDANCE WITH THE STANDARDS
OF THE UNITED STATES BUREAU
OF HEALTH STOP PERMIT ME TO
POINT OUT IN CONCLUSION THAT
IF THE CITY OF COEUR DALENE
SHOULD CONSTRUCT AND OPERATE
THE PROPOSED SYSTEMS IN COM-
PETITION WITH OUR COMPANY THE
INEVITABLE RESULT WILL BE THAT
EACH SYSTEM WILL LOSE MONEY
AND THAT THE CITY OF COEUR
DALENE NOW IN A PRECARIOUS
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FINAXCIAL SITUATION WILL BE-
CO^NIE BANKRUPT

FT POST PRESIDENT
THE WASHINGTON WATER
POWER COMPANY"

FTP-W
POSTAL
CHG WWP CO

On November 17, the following telegi-am was ad-

dressed to Mr. Post:

"WESTERN UNION
SKI 13 GOVT F WASHINGTON D C 149P

NOV 17 1934

F T POST PRES THE WASHINGTON
WATER POWER CO

RETEL ADDRESSED ICKES WILL CON-
SIDER POINTS AND WILL ADVISE
CITY OFFICIALS OUR CONCLUSIONS

H T HUNT

CHAIRMAN ELECTRIC POWER BOARD
REVIEW FOR THE ADM."

On November 20, 1934, plaintiff commenced this ac-

tion.

On November 20, 1934, the City of Coeur d'AIene

received from the Federal P^mergency Administration

of Public Works at Washington, D. C, a proposed
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contract for execution by the city.

Thereafter and on the 23rd day of November, an

ordinance was passed and adopted by the city council,

approved by the mayor and on the same day pubHshed,

approving the loan and grant agreement between the

city of Coeur d'Alene, and the United States and au-

thorizing and directing its execution and transmission

to the Federal Emergency Administration of Public

Works, further authorizing the mayor and city clerk

to consent to modifications or changes therein and to

execute further agreements found desirable in connec-

tion therewith. Said agreement referred to provided

for a loan and grant not exceeding $650,000 for the fin-

ancing of a water system and Diesel engine generating

plant and an electric distribution system. A copy of

said ordinance is attached hereto marked "Exhibit C"

and made a part hereof.

The proposed contract and agreement was thereupon

executed by the mayor and city clerk of the City of

Coeur d'Alene with a shght modification referring to

the commencement of this action. A copy of said agree-

ment as executed is attached hereto, marked "Exhibit

D" and made a part hereof.

Thereafter and on the 24th day of November, 1934,

the plaintiff received from the officers of the defendant

city a copy of a letter to the defendant mayor from the

Federal Emergency Administration of Public Works,

Electric Power Board of Review, which is in words and

figures as follows:
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"FEDERAL EMERGENCY ADMINIS-
TRATION OF PUBLIC WORKS

ELECTRIC POWER BOARD OF REVIEW
Washington, D. C.

November 21, 1934

AIR MAIL
Honorable John Knox Coe,

Mayor

Coeur d'Alene, Idaho

Dear INIr. INIayor:

I have today sent to you the following telegram

:

REDOCKET SIXTYSIX NINETY-
FIVE RATE ORDINANCE REQUIR-
ED AS CONDITION OF LOAN
SHOULD FIX RATES APPROXI-
MATELY TWENTY PER CENT BE-
LOW EXISTING RATES STOP AIR-
MAIL LETTER follows;

The ordinance should state that the rates therein

will be made available by the municipal plant and

will not be increased unless and until it is proved

to the satisfaction of the Administrator that the

said rates are insufficient to provide for operating

expenses, necessary improvements and extensions,

and so much of the debt service as is represented by

the proportion which the cost of the electric system

bears to the cost of the entire project. It should

provide also that the charges to the City itself for



56 City of Coeur d'Alene, Idaho^ et al., vs.

street lighting and other municipal services shall

not exceed the rates for such service now provided

by schedules of the Washington Water Power

Company until it shall be ascertained that such,

rates are less than the cost of service to the City.

The ordinance should recite that the agreement of

the City to maintain such rates and charges as

aforesaid is in further consideration of the grant

from the Government and is for the benefit of the

electric consumers and taxpayers of the city.

It will be necessary that the ordinance be ap-

proved by the Administrator. This can be done

either before or after its adoption.

Very truly yours,

Henry T. Hunt

Per O.M.R.

Henry T. Hunt

Chairman

For the Administrator."

Plaintiff further alleges that the statements contain-

ed in said telegrams of Frank T. Post, President of the

plaintiff, are accurate and true.

Plaintiff further alleges that the approval of the ap-

plication of the City of Coeur d'Alene and the making

of said loan and grant or gift by the Federal Emergen-

cy Administration of Public Works is not made for the

purpose of relieving unemployment and the relief of

unemployment will not be accomplished to any extent

at all thereby, but the sole and only purpose or purposes
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thereof are unlawful and in violation of the National

Industrial Recovery Act and in violation of the Tenth

Amendment, of the Fifth Amendment and of the First

section of the Fourteenth Amendment to the Constitu-

tion of the United States, such purpose or purposes be-

ing:

( 1 ) The destruction of the property of the plaintiff

because of its failure or refusal to accede to the demand

of the Federal Emergency Admmistration of Public

Works to usurp the exclusive power and function of the

State of Idaho to fix and regulate the rates, charges

and service of the plaintiff as a public service corpora-

tion engaged in intrastate business in that state, and to

substitute coercion by an agency of the Federal Govern-

ment as to such rates, charges and services in place of

the lawful and orderly regulation thereof by the state

regulatory body which has full, complete and ample au-

thority in relation thereto.

(2) To foster and encourage public ownership and

political operation of electric light and power systems

whether they may or may not be engaged in interstate

commerce.

(3) To usurp and/or override the police powers of

the State of Idaho in the following additional respect,

to-wit, the State of Idaho has exclusive power to pro-

vide the method of regulation of rates charged by mu-

nicipally owned public utilities and the attempt of the

Public Works Administrator in said contract to fix

or regulate the rates to be charged by the City of Coeur
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Nd'Alene, or to control the modification thereof in the

future is violative of the Tenth Amendment to the Fed-

eral Constitution.

XXIII.

Plaintiff states that the actions and proceedings al-

ready taken in pursuance of the plan hereinbefore de-

scribed and the threatened actions and proceedings

which defendants are about to take under such plan are

unlawful and invalid for the following reasons:

(1) Because the misleading, erroneous and false

statements, advertisements and information put out by

the mayor and members of the city council of the de-

fendant city, and in the report of said engineer to the

effect that the bond issue of $300,000 would result in

no requirement for the payment of any sum, either prin-

cipal or interest, through taxation, was such a fraud

against the voters that it vitiated the election and ren-

ders said bonds illegal and unlawful.

(2) Because the misleading, erroneous statements,

advertisements and information put out by the mayor

and members of the city council of the defendant city

in concealing from the citizens and voters that two sec-

tions of the city under the plan proposed would not be

included within the area to be served by said proposed

municipal light and power system, was such a fraud

against the voters that it vitiates the election and ren-

ders the bond illegal and unlawful.

(3) Because it is provided by Section 3 of Article
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VIII of the Constitution of Idaho:

"No 'city' or other subdivision of the state shall in-

cur any indebtedness, or liability in any manner,

or for any purpose, exceeding in that year, the in-

come and revenue provided for it for such year,

without the assent of tM-o-thirds of the qualified

electors thereof, votmg at an election to be held for

that purpose, nor unless, before or at the time of

incurring such indebtedness, provision shall be

made for the collection of an annual tax sufficient

to pay the interest on such indebtedness as it falls

due, and also to constitute a sinking fund for the

payment of the principal thereof, within twenty

years of the time of contracting the same."

Said section further provides, "any indebtedness or lia-

bility incurred contrary to this provision shall be void."

The plan and scheme of the defendants provides for

the creation of an indebtedness and/or liability in excess

of $300,000 for said plant and distribution system with-

in the meaning and restriction of said Section 3 of Ar-

ticle VIII of the Idaho Constitution.

(4) That the said Ordinance No. 723 (Exhibit C
attached to this Amended Bill of Complaint) and the

said proposed loan and grant agreement (Exhibit D)
provide for one project, to-wit, a project for financing

the construction of a water system, including sinking

wells, installing pumps, and a distribution system for

water service, also a Diesel engine generating plant and

an electric distribution system, under which the said de-
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fendant city and its officers propose to borrow or re-

ceive from the United States in the aggregate the sum

of $650,000.

That the said ordinance and said agreement are vio-

lative of Ordinance No. 713, calhng for an election for

the purpose of submitting the proposition of incurring

an indebtedness of $300,000 by the issuance of munici-

pal bonds for the purpose of paying the costs and ex-

penses of the acquisition by purchase or construction of

a light and power plant and distribution system for said

city. That there has never been submitted to the vot-

ers of said city a proposal for the incurring of an in-

debtedness such as proposed in said Ordinance No. 723

or in said proposed agreement. Exhibit D.

(5) Because the National Industrial Recovery Act

does not authorize or purport to authorize the Federal

Emergency Administration of Public Works to loan

moneys or give moneys of the Federal Government for

the building or municipal Diesel engine power generat-

ing plants and electric distribution systems. While such

act does authorize the making of loans and gifts of

money for the building of certain named and specified

public works, none of the enumerated public works are

of the character applied for by the City of Coeur

d'Alene.

(6) Because the National Industrial Recovery Act

by particularly enumerating "Development of Water

Power" and "transmission of electric energy" in the list

of public works for which public moneys might be loan-
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ed and/or granted, must be held to have excluded from

the project included in said act such purported Diesel

engine generating plant and electric distribution sys-

tem as is proposed by the City of Coeur d'Alene, in its

said apphcation.

(7) Because the National Industrial Recovery Act

since it does not expressly include in the enumeration of

public works which might be constructed with loans and

gifts of public moneys, municipal Diesel engine electric

generating plants and distribution systems, cannot be

held to have that meaning by the implication in view

of the fact that the building of such competing munici-

pal electric generating plants and distribution systems

will result in vast destruction of investments, in creating

unemplojTnent rather than reducing and relieving it,

has no relation whatever to interstate or foreign com-

merce, will do nothing to improve standards of labor,

increase purchasing jjower; will not eliminate unfair

competitive practices, but will tend to promote unfair

competition, and will not promote or tend to promote

the fullest possible utilization of the present productive

capacity of industries, but rather to render useless part

of the present productive capacity of the plaintiff and

similar industries; nor will it otherwise promote any of

the purposes set forth in the declaration of the policy

of Congress contained in Section 1 of said act.

(8) Because the plan and scheme of creating an obli-

gation of the defendant city for the proposed municipal

electric plant is violative of the limitations of municipal
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indebtedness imposed by Section 3 of Article VIII of

the Constitution of Idaho, and subdivision (d) of Sec-

tion 203 of the National Industrial Recovery Act, pro-

viding :

"The President in his discretion and under such

terms as he may prescribe, may extend any of the

benefits of this title to any State, county or muni-

cipality, notwithstanding any constitutional or le-

gal restriction or limitation on the right or power

of such State, county or municipality to borrow

money or incur indebtedness,"

cannot be held to repeal, nullify or abrogate the Con-

stitution or laws of the State of Idaho. Such provision

of the act of congress is violative of the Tenth Amend-
ment to the Constitution of the United States in that

it purports to authorize an unlawful invasion of power

reserved to the state and not delegated to the United

States.

(9) Because the defendant city is not now engaged

in nor does it propose to engage in interstate commerce

or in any business or activity interstate in character.

The electrical utility business which it proposes to cre-

ate by the said power plant and distribution system is

wholly within the County of Kootenai, State of Idaho,

and is entirely local and intrastate in character. No
emergency exists which authorizes or justifies the mak-

ing of the loan and gift by the Federal Emergency Ad-
ministration of Public Works to the defendant city

and/or the construction of the proposed municipal elec-
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trie power plant and distribution system. In view of

such facts and other facts herein stated, such proposed

loan and gift are violative of the policy of the National

Industrial Recovery Act.

(10) Because the proposed loan and gift by the

Federal Emergency Administration of Public Works

to the city would be illegal for the reasons herein spec-

ified, and the city would, therefore, be required to re-

fund and repay to the Federal government not only the

amount of the loan at such time as the Federal govern-

ment should elect and irrespective of the maturity of

the bonds issued by the city, but would also be required

to refund to the Federal government the gift or grant

so made to the city by the Federal Emergency Adminis-

tration of Public Works. By reason of the invalidity

of the proposed loan and gift or grant, the city would

thereby become indebted in an amount in excess of that

authorized by Section 3 of Article VIII of the Consti-

tution of the State of Idaho, and the defendants by their

acts are attempting to incur an indebtedness and create

a liability exceeding the annual income and revenue of

said city for such year without the assent of two-thirds

of the qualified electors voting at an election held for

that purpose.

(11) Because the issuance of the proposed bonds by

the city and the use and application of the proceeds

thereof and of the proposed gift or grant of the Federal

Emergency Administration of Public Works for the

reasons in this comj^laint stated are violative of the
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Fifth Amendment and of Section 1 of the Fourteenth

Amendment of the Constitution of the United States

in that it deprives this plaintiff of its property without

due process of law.

(12) Because under the Constitution of the United

States Congress has no power to make a loan and gift

or grant of public moneys of the United States to the

City of Coeur d'Alene, for the purpose of constructing

a municipal electric plant, the effect of which is to du-

plicate and destroy the value of existing adequate facil-

ities for the same purpose and the making of such loan

and gift or grant is, therefore, prohibited by the Con-

stitution of the United States, and particularly by the

Fifth Amendment and Section 1 of the Fourteenth

Amendment of the Constitution of the United States.

(13) Because no unusual emergency has arisen

which necessitates the making of a loan and gift by the

Federal Emergency Administration of Public Works
for the construction of a municipal electric plant and

system at Coeur d'Alene. The conditions with respect

to the rendition of electric service at Coeur d'Alene are

now the same as they have been for a number of years

in the past, except that substantially lower rates for

such service have been made effective in recent years

and material improvement made in the plant and ser-

vice. Plaintiff is adequately supplying all demand for

electric service in the city. The effect of such loan and

gift will directly decrease instead of promote the fullest

possible utilization of the present productive capacity
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of the electrical industry and particularly that portion

of the industry carried on by the plaintiff.

The construction of a municipal electric system will

merely constitute an unneeded and wasteful duplication

of systems and facilities resulting in a division of busi-

ness and revenues between the plaintiff and said city

with no corresponding decrease in fixed charges and

costs of service and ultimately making it impossible for

either utility to continue to operate on a sound economic

basis and serve the public.

The making of a loan and gift to the defendant city

for the building of a duplicate system under the existing

facts, therefore, cannot be warranted under any invo-

cation of emergency power of the Federal government,

whereby the reserved power of the states is usurped, and

the exercise of such claimed power is violative of the

Tenth Amendment of the Federal Constitution.

(14) The action of the Federal Administrator of

PubHc Works in including the project involved herein

among those to be financed with funds of the United

States under the National Industrial Recovery Act is

illegal, and invalid for the reason that even if congress

has the power to appropriate moneys and to authorize

the Administrator of Public Works to expend the same

by loans or by gifts or grants for certain specified pur-

poses named in the act of congress, without allocation

therefor by congress for any particular enterprise or

class of enterprises, still, it would be unlawful del-

egation of congressional legislative powers to the Pres-
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ident of the United States or to the Administrator of

Pubhc Works to authorize them, or either of them, to

spend that money for any purpose which they, or either

of them, may think would be for the good of the coun-

try or for the general welfare of the United States. If,

under said act, therefore, the said Administrator of

Public Works may distribute money for "development

of water power" and/or "transmission of electrical en-

ergy," such administrator cannot distribute money for

building a Diesel engine generating plant, and if any

such power is exercised or attempted to be exercised un-

der Section 202 of the National Industrial Recovery

Act, on the theory that the same is granted under the au-

thority to prepare a comprehensive plan of public works,

"which shall include among other things the following,"

and the same are not included therein, such grant of

power would be invalid and an unlawful delegation of

congressional legislative power and contrary to the

Constitution of the United States.

(15) Said project for which such disbursements of

public funds of the United States is threatened is en-

tirely local for the exclusive benefit of the users of elec-

tricity in and about the City of Coeur d'Alene, Idaho,

alone, and is and can be of no general benefit to the

nation as a whole or tend to provide for or affect the

general welfare of the United States.

(16) Said project does not constitute any public

use or any object or purpose affecting or in aid of pro-

viding for the general welfare of the United States, in
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that the sole and only recipients and beneficiaries of said

expediture are and ydW be the individual consumers of

electricity in and about the City of Coeur d'Alene, who

are already being adequately served and supplied by

private capital and enterprise, and the private firms,

corporations and individuals engaged in the manufac-

ture, sale, assembly and installation of the materials

and appliances consisting of wires, cables, conduits,

poles, supports, transformers, switches and other arti-

cles constituting and composing said electric distribut-

ing system. That if any secondary or incidental benefit

might result from the stimulation of the manufacture,

sale, assembly and installation of such articles, the same

would be merely an incidental benefit, remote and con-

tingent, depending u})on tlie immediate actions, conduct

and operations of such manufacturers and sellers of

such articles of equipment and contractors and builders

for their installation and the expenditure of funds for

such purpose would constitute merely a disbursement

and expediture for the private gain and profit of such

manufacturers, producers and sellers and contractors

and builders engaged in assembly and erection of such

system.

(17) The provisions of Sections 202 and 203 of Ti-

tle II of the National Industrial Recovery Act are in-

valid as constituting an unlawful delegation of congres-

sional legislative powers to the President of the United

States and an unlawful delegation of such power to the

Administrator of Public Works, contrary to the Con-

stitution of the United States.
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( 18) Congress has no power to appropriate moneys

to the President or to any administrative bureau or

board to be expended for any project except as speci-

fically mentioned and described in the act appropriating

such money, or some other act of congress. To delegate

to the president or to the Public Works Administrator

the power to loan or grant such, or any, appropriated

moneys for the building or purchase by cities of any

Diesel engine electric light plant or system as might

meet with the approval of the President or the Public

Works Administrator, and in his or their sole discretion,

would be an unlawful and invalid delegation of power.

(19) The action of the Federal Administrator of

Public Works in including the project involved herein

among those to be financed with funds of the United

States under the provisions of Sections 202 and 203 of

the National Industrial Recovery Act is an arbitrary,

unreasonable and capricious exercise of delegated au-

thority, in that the construction of a Diesel engine elec-

tric generating plant and a distribution system in the

City of Coeur d'Alene and the disbursement of public

funds of the United States for such purpose does not

and will not accomplish or tend to accomplish any of the

purposes or objects of the said National Industrial Re-

covery Act in that it does not tend "to eliminate unfair

competitive practices" but to increase and promote such

unfair competitive practices nor to "promote the full-

est possible utilization of the present production ca-

pacity of industry," but rather to discard and render

useless much of the productive capacity of plaintiff and
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similar industries ; it does not increase or tend to increase

employment but on the contrary tends to reduce em-

ployment by curtailing the business and operations of

plaintiff, necessitating the permanent discharge of many

of plaintiff's employees.

(20) The action of the Federal Administrator of

Public Works in including the project involved herein

amonsT those to be financed with funds of the United

States mider the National Industrial Recovery Act is

an arbitrary, unreasonable and capricious exercise of

delegated authority for the reason that the financial

condition of the City of Coeur d'Alene, is so unsound

that repayment of said loan is not reasonably secured

and such condition was so obvious and so well known

to said Administrator that his action in approving and

making said loan was in utter disregard of the provi-

sions of Section 203 of said act.

(21) Said project and threatened disbursements of

public funds from the United States and use of such

funds in furtherance of said project are and will be ille-

gal, unlawful and in violation of the Tenth Amendment

to the Constitution of the United States on account of

the following facts and for the following reasons, to-

wit:

The Federal Public Works Administrator, Harold

L. Ickes, has publicly announced a controlling policy

and put such policy into effect and operation as a rule

of administration, of invading and interfering with the

reserved powers of the states, in this instance, the State
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of Idaho, and particularly its police powers to regulate

foster and protect and preserve public utilities within

its borders and to regulate the rates and service of pub-

lic utilities including plaintiff. Irrespective of such an-

nounced policy, the vesting in said Ickes of the delegat-

ed legislative power involved herein would make it pos-

sible for him to pursue such a policy. No such power

was delegated to Ickes by any act of congress and any

attempted delegation of such power would be beyond

the power of Congress.

The matter of exposing privately owned public utili-

ties, including the plaintiff, to ruinous competition or

protecting them from such competition to the end that

they may survive and be ready, able and willing to af-

ford public utility service to the cities, towns, villages

and rural communities and for mining, irrigation, in-

dustrial and other public and beneficial uses throughout

the state which may not now or hereafter be objects of

Federal bounty and aid; and the matter of fostering

and protecting such privately owned utilities so that

they may establish financial credit and encourage the

investment of private capital in their business and prop-

erties to the end that such utilities may expand and ex-

tend their services with the growth and development of

the private domestic and industrial needs therefor, in-

dependently of the necessity of financing by pubHc

bonds issued and disbursements of public funds, and

all matters reserved to the several states, including the

State of Idaho, under the Tenth Amendment to the

Constitution of the United States, and are subjects to
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be determined, regulated and supervised under the sov-

ereign police powers of the state which cannot be sur-

rendered or delegated to the United States or any of its

administrative agencies or officers.

The matter of regulating the rates for service and the

quality, character and extent of utility service are like-

wise matters, the control of which is reserved to the

respective states and the power of control of which can-

aot be surrendered or delegated by the states.

Nevertheless, said Ickes has publicly announced and

put into effect, and irrespective of such public an-

nouncement, would if the transactions herein complain-

ed of be deemed lawful, be able to put into effect ac-

cording to his uncontrolled, arbitrary and capricious

determination, a policy of granting or withholding the

grant of public funds of the United States for use in

establishing utility plants in ruinous competition with

existing privately financed plants dependent upon

whether or not such privately financed plants comply

with his wishes with reference to their operations and the

regulation of their rates. Said Ickes accordingly by

such claimed discretionary power of granting or with-

holding grants of national public funds for such pro-

jects is and would be enabled to bring the entire regu-

lation of intrastate public utilities under his control and

domination.

(22) Said loan and grant of public funds of the

United States are in excess of and outside the scope of

the National Industrial Recovery Act in that they
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constitute merely the financing by the Federal govern-

ment of a purely local and proprietary business.

XXIV.

Plaintiff has no adequate remedy at law to protect

its rights as a taxpayer, as a franchise holder and as the

owner of the electric utility business now being operated

by it in the City of Coeur d'Alene, or its operating

rights and privileges to conduct said electric utility bus-

iness in the City of Coeur d'Alene against unlawful

competition by the defendant city, and unless the de-

fendant city and other defendants constituting its offi-

cials are enjoined from creating the unlawful, invahd

and unconstitutional obligations and indebtedness pro-

vided by the plan and scheme herein described and from

constructing, maintaining and operating the proposed

municipal electric plant imder such plan and scheme,

the plaintiff will be irreparably damaged.

XXV.

That the defendant city and the defendant city offi-

cials propose and threaten to enter into a contract with

the Federal Emergency Administration of Public

Works, hereinbefore referred to, and to issue and de-

liver bonds of the defendant city. That unless the de-

fendants and each of them is immediately restrained

from so doing, they will enter into said contract and de-

liver said bonds and receive funds from the said Fed-

eral Emergency Administration of Public Works to the

irreparable damage of the plaintiff, whereas, the re-
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straiiit of the doing thereof until this cause is determin-

ed would result in no detriment or injury to the defend-

ant.

WHEREFORE, plaintiff prays:

(1) That the City of Coeur d'Alene, Idaho, and the

defendants, J. K. Coe, ISIayor, A. Grantham, Treas-

urer, William T. Reed, Clerk, Lee Stoddard, Otto

Gladden, Frank H. Lafrenz, Joseph Loizel, O. M.

Husted, Cassias Robinson, S. H. McEuen and C. C.

Hodge, members of the City Council of said City of

Coeur d'Alene, Idaho, and Harold L. Ickes as Federal

Emergency Administrator of Public Works, their as-

sistants, agents, employees, attorneys and all persons

acting through or under them, or any of them, be for-

ever restramed and enjoined from the issuance, pledge,

sale or delivery of any of the bonds of said city which

are purported to be authorized by Ordinance No. 713

of said city, and from procuring, accepting, using or

applying any moneys, the proceeds of any loan or gift

or grant from the Federal Emergency Administration

of Public Works for the building of a municipal electric

power and distribution system in accordance with the

application of the city to the said Federal Emergency

Administration of Public Works, made on or about the

14th day of December, 1933.

(2) That the defendant city and the defendant offi-

cers, their assistants, agents, employees, attorneys and

all persons acting through or under them, or any of

them, be forever enjoined and restrained from erecting
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an electric generating plant and/or distribution system

in said city by use and application of the proceeds of

the bond issue proposed to be authorized by Ordinance

No. 713 of the said city, of the proceeds of any loan or

gift or grant from the Federal Emergency Adminis-

tration of Public Works, or by means of any pledge of

the receipts of said plant or distribution system.

(3) That the defendant city, and the defendant offi-

cers, their assistants, agents, employees, attorneys and

all persons acting through or under them, or any of

them, be restrained and enjoined from the sale or deliv-

ery of any of the bonds of said city which are purported

to be authorized by Ordinance No. 713 of said city until

the said defendants have provided for an annual tax in

addition to all other taxes, sufficient to pay the interest

on such indebtedness as it falls due, and also to consti-

tute a sinkmg fund for the payment of the principal

thereof within twenty years, and after an election as

pro\^ded and required by Section 3 of Article VIII

of the Constitution of the State of Idaho.

(4) That said defendant city and the defendant city

officers, and each of the defendants, their assistants,

agents, employees, attorneys and all persons acting

through or under them, or any of them, be enjoined and

restrained during the pendency of this action from en-

tering into any contract with the Federal Emergency

Administration of Public Works for the purpose of

providing for or in furtherance of the construction of

a municipal electric power generating and distribution
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system and/or from delivering to the said Federal

Emergency Administration of Public Works any bonds

of the city or from accepting or receiving any moneys

thereon or therefor, or from accepting any gift or grant

on account thereof, or from entering into any contract

with respect to the building of or for the purpose of or

in furtherance of the construction of a municipal elec-

tric power generating and distribution system in the

City of Coeur d'Alene.

(5) Pending tlie final hearing of this suit, that the

defendants and each of them, their officers, agents, at-

torneys and all persons acting through or under them,

be enjoined and restrained from proceeding with or

making effective any act or transaction in connection

with or in furtherance of the construction of a municipal

electric generating plant and distribution system, or the

financing thereof with Federal Emergency Administra-

tion of Public AVorks funds or gifts or grants, or from

issuing, pledging, selling or delivering any bonds of

said city which are purported to be authorized by said

Ordinance No. 713, or accepting, using or applying any

moneys the proceeds of any loan, grant or gift from the

Federal Emergency Administration of Public Works

for any of said purposes.

(6) That this court grant unto the plaintiff a tem-

porary restraining order against the defendants, their

officers, agents, attorneys and all persons acting through

or under them, or any of them, until the matter of plain-

tiff's application for preliminary injunction shall be
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heard and determined, enjoining and restraining them

from proceeding with or making effective any act or

transaction in connection with or in furtherance of the

construction of a municipal electric generating plant

and distribution system, or the financing thereof with

Federal Emergency Administration of Public Works

funds or gifts or grants, or from issuing, pledging, sell-

ing, or dehvering any bonds of said city which are pur-

ported to be authorized by said Ordinance Xo. 713, or

acting, using or applying any moneys the proceeds of

any loan, grant or gift from the Federal Emergency

Administration of Public Works for any of said pur-

poses.

(7) That this court grant to this plaintiff all other

relief that it may be entitled to in equity, including such

restraining orders, interlocutory injunction orders and

other interlocutory relief as may be required to protect

its said rights.

That plaintiff may have and recover its costs herein.

JOHX P. GRAY
W. F. McXAUGHTON
ROBERT H. ELDER

Attorneys for Plaintiff

Coeur d'Alene, Idaho

STATE OF IDAHO,
y ssCOUNTY OF KOOTENAI.

J. E. E. Royer, being first duly sworn, on oath de-

poses and says:
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That he is the General Manager of The Washington

Water Power Company, a corporation of the State of

Washington, the complainant named in the above and

foregoing amended bill in equity and as such officer

makes this verification for and on behalf of said corpo-

ration, being duly authorized so to do ; that he has read

the foregoing amended bill in equity and knows the con-

tents thereof; that the same is true of his own knowl-

edge, except as to the matters therein stated upon in-

formation and belief and as to those matters, that he be-

lieves it to be true.

J. E. E. ROYER

Subscribed and sworn to before me this 3rd day of

December, 1934.

F. MEADE
Notary Public in and for the

SEAL State of Idaho, residing at

Coeur d'Alene, Idaho

EXHIBIT A.

ORDINANCE NO. 713

AN ORDINANCE PROVIDING FOR THE
INCURRING BY THE CITY OF COEUR
D'ALENE, IDAHO, OF A MUNICIPAL
INDEBTEDNESS OF $300,000.00 BY THE
ISSUANCE OF THE MUNICIPAL COU-
PON BONDS OF SAID CITY IN SAID
PRINCIPAL AMOUNT FOR THE PUR-
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POSE OF PAYING THE COST AND EX-
PENSES OF THE ACQUISITION, BY
PURCHASE OR BY CONSTRUCTION
THEREOF, OF A LIGHT AND POWER
PLANT FOR SAID CITY: SPECIFYING
THE TIME SAID BONDS SHALL BEAR,
AND FOR THE ISSUANCE OF SAID
BONDS OF THE AMORTIZATION PLAN
AND FOR ANNUAL INTEREST TAX
LEVIES AND ANNUAL BOND PRINCI-
PAL TAX LEVIES AND FOR THE CRE-
ATION OF A SINKING FUND FOR THE
PAYMENT OF THE. PRINCIPAL AND
THE INTEREST UPON SAID BONDS
AND FOR THE PAYMENT OF SAID
INDEBTEDNESS THUS TO BE INCUR-
RED, WITHIN THE ULTIMATE MATU-
RITY OF SAID BONDS AND WITHIN
TWENTY YEARS FROM THE TIME OF
CONTRACTING SAID INDEBTEDNESS:
CALLING A SPECIAL ELECTION FOR
SUBMISSION TO THE QUALIFIED TAX-
PAYER ELECTORS OF SAID CITY THE
QUESTION OF THE RATIFICATION OR
REJECTION OF SAID INDEBTEDNESS
AND SAID BOND ISSUE FOR SAID
PURPOSE, AND PROVIDING FOR NO-
TICE THEREOF AND FOR THE HOLD-
ING THEREOF, FOR THE PUBLICA-
TION OF THIS ORDINANCE AND DE-
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GLARING THE EFFECTIVE DATE OF
THIS ORDIXANCE.

BE IT ORDAIXED by the Mayor and City Council

of the City of Coeur d'Alene, Kootenai County, Idaho:

Section 1. That the City of Coeur d'Alene, Idaho,

shall issue its general obligation municipal coupon

bonds in the principal amount of $300,000.00 and incur

a municipal indebtedness in said amount for the pur-

pose of acquiring by purchase or construction a light

and power plant for said city, also including plant site,

transmission and distribution lines and the necessary

rights of way for the same.

Section 2. That said bonds shall run for a period of

twenty (20) years after their date of issue which shall

be the ultimate maturity of such bonds and the annual

principal bond maturities thereof and the principal

amounts which will be paid annually shall be amortized

and payable in accordance with the provisions of the

"Municipal Bond Law" of the State of Idaho, being

Chapter 262 of the Session Laws of Idaho of 1927,

whereby (and it is further ordained hereby) the first

annual amortized bond principal payment shall mature

and be payable at the expiration of two years from and

after the date of issue of said bonds and the various

annual principal maturities, as nearly as practicable,

shall be in such principal amounts as will, together with

accruing interest on all outstanding bonds of this bond

issue, be met and paid by an equal annual tax levy for

the payment of the principal of said bonds and interest

thereon during the term of years as aforesaid, for which
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said bonds shall be issued; which said bonds shall bear

interest at a rate not exceeding six percent (6%) per

annum, which interest shall be payable semi-annually,

and which bonds in denominations and in all other re-

spects shall be as provided by law and consistent with

the provisions of said "Municipal Bond Law" and the

law of this state and as hereafter prescribed specifically

by the City Council.

Section 3. The Mayor and City Council of the City

of Coeur d'Alene shall levy and cause to be levied and

collected annually at the times when and in the manner

in which other general taxes of said city are levied and

collected, upon all the taxable property within the lim-

its of said city, in addition to all other authorized taxes

and assessments, an annual tax sufficient to meet and

pay the interest on such indebtedness as it falls due,

according to the foregoing, and also to meet and to pay

the foregoing bond principal amounts as they mature

and to constitute a sinking fund for the payment of the

principal of said indebtedness and said bond issue as

said bonds mature and within the ultimate maturity of

this bond issue and within twenty years from the time of

contracting the same as required by law; and said tax

levies thus specified are hereby ordained and directed to

be made and said sinking fund is hereby ordained and

directed to be made, and is hereby constituted and cre-

ated in the office of the Treasurer of this city.

Section 4. That a special election of the quahfied

electors who are taxpayers of said City shall be and is
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hereby ordered to be held in said city on Tuesday, the

12th day of December, 1933, between the hours of nine

o'clock A. IVI. and seven o'clock P. M. at which election

the question of the issuance of said bonds and the incur-

ring of said indebtedness thereby for the foregoing pur-

pose shall be submitted to the votes and to the assent

or rejection of such qualified taxpayer electors. All

qualified electors of said State and of this city, as pro-

\'ided by law, who are taxpayers of said city (and who

are registered as required by law) shall be entitled to

vote at such election. The election will be held at the

following voting places within said city, viz:

First Ward, Fire Station.

Second Ward, Central School.

Third Ward, Fullers Garage.

Fourth Ward, High School Gymnasium.

Such voting places and the ballot boxes for said spe-

cial election will open at the hour of nine o'clock A. M.

and will continue open until, and will close at, the hour

of 7:00 o'clock P. M. on said day. The voting at said

election shall be by ballot and the proposition which

shall be submitted thereon at said election shall be sub-

stantially in the following alternative form, viz:

"IN FAVOR OF ISSUING BONDS to the

amount of $300,000.00 for the purpose stated in

Ordinance No. 713",

and

"AGAINST ISSUING BONDS to the amount
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of $300,000.00 for the purpose stated in Ordinance

No. 713".

If at such election two thirds of the electors qualified

and entitled to vote at said election and being taxpayers

of and in said city, voting at such election, assent to the

issuing of such bonds and the incurring of the indebt-

edness thereby created, for the purpose aforesaid, such

bonds for said purpose shall be issued as provided here-

in and in the nianer provided by the "Municipal Bond

Law" of the State of Idaho above referred to.

Section 5. Xotice of said election shall be published

in the Coeur d'Alene Press, a daily newspaper printed

and published within this municipal corporation and

having a general circulation therein, for the period of

thirty days prior to the date fixed for said election ; the

publication of such notice in said newspaper to be in all

daily issues thereof during said period of time, which

said published notice shall clearly set forth the date of

such election, the voting places therefor, the proposi-

tions which shall be submitted at such election to the

qualified electors, the hours during which the voting

places shall be open, and shall contain such other infor-

mation as is required, or as may be permitted by law,

and shall refer to this ordinance for further details and

particulars, and shall be given in the name of the ^layor

and Council of this City by the ^layor and Clerk there-

of.

Section 6. The City Clerk, the registrar for city

elections, shall register the qualified electors who are
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taxpayers for said election, commencing with the day

that the notice of election is given and first published

and thereafter as provided by law, at any time during

oflfice hours, and at any other times, all as provided by

statute, and shall cause such notice of registration to be

given as required by law. The City Clerk shall provide

at the expense of this City registration books, blank

electors oaths and all other election supplies for said

election as provided and required by law.

Section 7. In the event that the federal government

shall grant or donate to the city moneys to pay a part

of the cost and expense of the foregoing, it will be pro-

per for the City Council to sell and to issue only such

amount of bonds as shall be required to pay that part of

the cost and expense of the foregoing thus left unpro-

vided for:

Section 8. This ordinance shall take effect and be in

full force upon its pasage, approval and publication in

one issue of the Coeur d'Alene Press, a newspaper of

general circulation printed and published in the City

of Coeur d'Alene and the official newspaper thereof.

Passed under suspension of rules upon which a roll

call vote was duly taken, and duly enacted an ordinance

of the City of Coeur d'Alene, at a regular meeting of

the City Council of said City held on November 2, 1933,

at the hour of 7 :30 o'clock P. M.

Approved by the Mayor this 2nd day of November,

1933.
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JOHN KNOX COE
Mayor

Attest:

WILLIAM T. REED
City Clerk.

EXHIBIT B.

ORDINANCE NO. 94

An Ordinance granting Consumers Company, a

Corporation created and existing under and by vir-

tue of the law of the State of Idaho, a Franchise

for furnishing to the inhabitants of the village of

Coeur d'Alene, Idaho, electricity for lighting and

other purposes, and authority for placing and

maintaining poles and wires and other facilities

for the transmission of electricity in the streets and

alleys of said village.

BE IT ORDAINED by the Chairman and Board

of Trustees of the Village of Coeur dAlene, Kootenai

County, Idaho.

Section 1. That the Consumers Company, a Corpo-

ration created under the laws of the State of Idaho, its

successors and assigns, be and they are hereby granted

the right of furnishing the Village of Coeur d'Alene,

Idaho, and the inhabitants thereof, with electricity for

lighting, heating, power and all other purposes for
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which it may be adapted for the period of Fifty (50)

years from the date hereof.

Section 2. Said Company, its successors and assigns,

are hereby authorized to erect and maintain poles, wires

and other facihties for the transmission and distribution

of electricity for lighting, heating, power and all other

purposes to which it may be adapted, in and along any

and all of the streets and alleys of said Village within

the limits of said Village as they now exist or may here-

after be extended ; and also the right to lay and maintain

such wires and other facilities under ground whenever

it may elect to do so.

Section 3. Such poles shall be of uniform height as

nearly as practical, of not less than twenty-five (25)

feet in height above the ground in alleys, and not less

than thirty (30) feet in height above ground in streets,

and shall be set at least five (5) feet in ground. Poles

erected on Sherman Street between First and Ninth,

shall be uniform in height and color with the telephone

poles now maintained on such street, and shall be pro-

tected by hoop iron wrapping or otherwise for at least

six (6) feet above curb. All wires shall be suitably in-

sulated where attached to poles, and shall be strung in

such maner as to give as little obstruction to the free use

of the streets and allays as practical.

Section 4. Said Company, or its succesors or assigns,

shall, at the expense of said village, place arc lights at

such points upon the streets of said village as said vil-

lage may designate and shall furnish lights to said vil-
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lage for street lighting purposes during the continuance

of the Franchise hereby granted, upon such terms as

may be agreed upon hereafter.

Section 5. Said Company, its successors and assigns,

shall furnish to the inhabitants of said village, at reason-

able rates, and without discrimination, electric lights

of standard candle power, as soon as its plant shall be

in operation, and thereafter during the continuance of

the Franchise hereby granted.

Section 6. Said Consumers Company, its successors

and assigns, shall within ten (10) days after the pas-

sage and approval of this Ordinance, file with the clerk

of said village its written acceptance of the terms here-

of, and of the terms of Ordinance No. 93, entitled "An
Ordinance granting to the Consumers Company, its

successors and assigns, the rights to furnish water to

the inhabitants of the village of Coeur d'Alene, Koote-

nai County, Idaho, etc.," otherwise neither said Con-

sumers Company nor its successors nor assigns, shall

acquire any right hereunder.

Section 7. Said Consumers Company, its successors

and assigns, shall, within six (6) months from the date

hereof, complete and place in operation a suitable light-

ing plant and system of wiring for the distribution of

electricity for lighting and other purposes, throughout

the said village.

Section 8. This Ordinance shall take effect upon its

passage and its pubhcation in one regular issue of the

Coeur d'Alene Press, a weekly newspaper of general
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circulation, published in said Village of Coeur d'Alene,

Idaho.

Passed the first reading at a special meeting of the

Board of Trustees called for that purpose, held Octo-

ber 19th, 1903.

Passed its second reading, under suspension of the

rules, at a special meeting of the Board of Trustees

called for that purpose, held October 19th, 1903.

Passed its third and final reading, and duly enacted

an ordinance of the Village of Coeur d'Alene, Idaho, at

a special meeting of the Board of Trustees, called for

that purpose, held October 19th, 1903.

Approved October 19th, 1903.

A. V. CHAMBERLAIN
Chairman, Board of Trustees

Attest

:

James H. Harte

Village Clerk

Published in the Coeur d'Alene Press, a weekly news-

paper published in the Village of Coeur d'Alene, Idaho,

in its regular issue of October 24th, 1903.

James H. Harte

Village Clerk

EXHIBIT "C"

ORDINANCE NO. 723

AN ORDINANCE APPROVING A
LOAN AND GRANT AGREEMENT BE-
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TWEEN THE CITY OF COEUR
D'ALENE, KOOTENAI COUNTY, IDA-
HO, AND THE UNITED STATES OF
AMERICA, AND AUTHORIZING ITS
EXECUTION, AND PROVIDING FOR
THE PUBLICATION THEREOF.

BE IT ORDAINED by the Mayor and City Coun-

cil of the City of Coeur d'Alene, Kootenai County,

Idaho

:

Section 1. That the Loan and Grant Agreement be-

tween the City of Coeur d'Alene, Kootenai County,

Idaho, and the United States of America, under and

subject to the terms of which the United States will by

loan and grant not exceeding in the aggregate the sum

of $650,000.00 aid said City of Coeur d'Alene in financ-

ing the construction of a water system including sink-

ing wells, installing pumps and a distributing system

for water service ; also a Diesel engine, generating plant,

and an electric distributing system, a copy of which

Loan and Grant Agreement is filed among the Public

Records of the City of Coeur d'Alene in the office of the

City Clerk thereof, and which Loan and Grant Agree-

ment is hereby made a part hereof, be, and the same

is hereby in all respects approved.

Section 2. That the Mayor of said City of Coeur

d'Alene be, and he is hereby authorized and directed to

execute such Loan and Grant Agreement in triplicate

on behalf of the City of Coeur d'Alene, and the City

Clerk of said City of Coeur d'Alene be, and he is hereby
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authorized and directed to impress or affix the official

seal of said City each of said three copies of said

Loan and Grant Agreement, and to attest such seal.

Section 3. That the said Mayor of said City be, and

is hereby authorized and directed to forthwith forward

three copies of said Loan and Grant Agreement as ex-

ecuted on behalf of said City of Coeur d'Alene, to the

Federal Emergency Administration of Public Works,

Washington, D. C.

Section 4. That the Mayor and City Clerk be, and they

are hereby authorized and empowered on behalf of said

City and the City Council to request and consent to

modifications of or any changes in said Loan and Grant

Agreement with reference to the designation, date, de-

nominations, medium of payment, places of payment,

and registration or conversion privileges of the bonds

to be issued thereunder in order to comply with the re-

quirements of law and of the proceedings taken for the

issuance of said bonds, and to execute in the same man-

ner as said Loan and Grant Agreement any further in-

struments that may be found desirable in connection

with such modifications or changes.

Section 5. That said Mayor be, and he is hereby au-

thorized and directed to forthwith send to said Federal

Emergency Administration of Public Works, two cer-

tified copies of this ordinance and two certified copies

of the proceedings of the City Council in connection

with the adoption of this ordinance, and such further

documents or proofs in connection with the approval
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and execution of said Loan and Grant Agreement as

may be required by said Federal Emergency Adminis-

tration of Public Works.

Section 6. This ordinance shall take effect and be in

full force after its passage, approval and publication in

one issue of the Coeur d'Alene Press, a newspaper of

general circulation in said City of Coeur d'Alene, and

the official newspaper thereof.

Passed under suspension of rules upon which a roll

call vote was duly taken and duly enacted in ordinance

of the City of Coeur d'Alene, at a special meeting of

the City Council held at the Council Chambers in the

City Hall at Coeur d'Alene, Kootenai County, Idaho,

the 23rd day of November, A. D. 1934, at the hour of

one o'clock P. M.

Approved by the Mayor this 23rd day of November,

A. D., 1934.

JOHN KNOX COE
Mayor

Attest: WILLIAM T. REED
City Clerk

(Seal of the City of Coeur d'Alene)

"EXHIBIT D "

LOAN AND GRANT AGREEMENT
between the

CITY OF COEUR D'ALENE



The Washington Water Power Company 91

KOOTENAI COUNTY, IDAHO,

and the

UNITED STATES OF AMERICA

P. W. A. Docket No. 6695

PART ONE—Exhibit "D"

1. Purpose of Agreement. Subject to the terms and

conditions of this Agreement, the United States of

America (herein called the "Government") will, by

loan and grant not exceeding in the aggregate the sum

of $650,000 (herein called the "Allotment") aid the

City of Coeur d'Alene, Kootenai County, Idaho (here-

in called the "Borrower") in financing a project (here-

in called the "Project") consisting substantially of the

construction of a water system, including sinking wells,

installing pumps and a distributing system for water

service; also a Diesel engine generating plant and an

electric distributing system, all pursuant to the Bor-

rower's application (herein called the "application";

P. W. A. Docket No. 6695, Title II of the National

Industrial Recovery Act (herein called the "Act") and

the Constitution and Statutes of the State of Idaho

(herein called the "State").

2. Amount and Method of Making Loan. The Bor-

rower will sell and the Government will buy, at the

principal amount thereof plus accrued interest, $504,000

aggregate principal amount of negotiable coupon bonds

(herein called the "Bonds") of the description outlined

below or such other description as may be satisfactory
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to the Borrower and to the Administrator, bearing in-

terest at the rate of 4 percent per annum, payable semi-

annually from date until maturity, less such amount of

the Bonds, if any, as the Borrower may sell to pur-

chasers other than the Government.

(a) Date: September 1, 1934.

(b) Denomination: $1,000.

(c) Place of Payment: At the office of the city

treasurer, Coeur d'Alene, Idaho, or, at the option

of the holder, at a bank or trust company in the

Borough of Manhattan, City and State of 'New

York.

( d ) Registration Privileges : As to both principal

and interest.

(e) Maturities: Payable, without option of prior

redemption, on September 1 in years and amounts

as follows:

Year Amount Year Amount

1936 $18,000 1946 $27,000

1937 19,000 1947 28,000

1938 20,000 1948 29,000

1939 21,000 1949 30,000

1940 21,000 1050 32,000

1941 22,000 1051 33,000

1942 23,000 1052 34,000

1943 24,000 1953 36,000

1944 25,000 1054 36,000

1945 26,000
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(f) Security: General obligations of the Borrow-

er payable as to both principal and interest from

ad valorem taxes which may be levied without

hmit as to rate or amount upon all the taxable

property within the territorial limits of the Bor-

rower.

3, Amount and Method of Making Grant. The

Government will make and the Borrower will accept,

whether or not any or all of the Bonds are sold to pur-

chasers other than the Government, a grant (herein

called the "Grant") in an amount equal to 30 per cen-

tum of the cost of labor and materials employed upon

the Project. The determination by the Federal Emer-

gency Administrator of Public Works (herein called

the "Administrator") of the cost of the labor and ma-

terials employed upon the Project shall be conclusive.

The Government will make part of the Grant by pay-

ment of money and the remainder of the Grant by can-

cellation of Bonds or interest coupons or both. If all

of the Bonds are sold to purchasers other than the Gov-

ernment, the Government will make the entire Grant

by payment of money. In no event shall the Grant,

whether made partly by payment of money and partly

by cancellation, or wholly by payment of money, be in

excess of $17.5,000.

4. Bond Proceedings. When the Agreement has

been executed, the Borrower (unless it has already done

so) shall promptly take all proceedings necessary for

the authorization and issuance of the Bonds.
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5. Bond and Grant Requisitions. From time to

time after the execution of this Agreement, the Borrow-

er shall file a requisition with the Government request-

ing the Government to take up and pay for Bonds or

to make a payment on account of the Grant. Each re-

quisition shall be accompanied by such documents as

may be requested by the Administrator (a requisition

together with such documents being herein collectively

called a "Requisition").

6. Bond Purchases. If a Requisition requesting

the Government to take up and pay for Bonds is satis-

factory in form and substance to the Administrator, the

Government, within a reasonable time after the receipt

of such Requisition, will take up and pay for Bonds,

having maturities satisfactory to the Administrator, in

such amount as will provide, in the judgment of the Ad-

ministrator, sufficient funds for the construction of the

Project for a reasonable period. Payment for such

Bonds shall be made at a Federal Reserve Bank to be

designated by the Administrator or at such other place

or places as the Administrator may designate, against

delivery by the Borrower, of such Bonds, having all un-

matured interest coupons attached thereto, together

with such documents as may be requested by the Ad-

ministrator. The Government shall be under no obliga-

tion to take up and pay for Bonds beyond the amount

which in the judgment of the Administrator is needed

by the Borrower to complete the Project.

7. Grant by Payment of Money, If a Requisition re-
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questing the Government to make a payment on account

of the Grant is satisfactory in form and substance to

the Administrator, the Government will pay to the Bor-

rower at such place or places as the Administrator may

designate against delivery by the Borrower of its receipt

therefor, a sum of money equal to the difference be-

tween the aggregate amount previously paid on ac-

count of the Grant, and

(a) 25 per centum of the cost of the labor and

materials shown in the Requisition to have been

employed upon the Project if the Requisition

shows that the Project has not been completed, or

(b) 30 per centum of the cost of such labor and

materials if the Requisition shows that the Project

has been completed and that all costs incurred in

connection therewith have been determined;

Provided, however, that the part of the Grant made by

payment of money to the Borrower shall not be in ex-

cess of the difference between the Allotment and the

amount paid (not including the amount paid as accrued

interest) for the Bonds taken up by the Government.

The Government reserves the right to make any part

of the Grant by cancellation of Bonds or interest cou-

pons or both rather than by payment of money if, in

the judgment of the Administrator, the Borrower does

not need the money to pay costs incurred in connection

with the construction of the Project.

8. Grant by Cancellation of Bonds. If the Bor-

rower, within a reasonable time after the completion of
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the Project, shall have filed a Requisition, satisfactory

in form and substance to the Administrator, then the

Government will cancel such Bonds and interest cou-

pons as may be selected by the Administrator in an ag-

gregate amount equal (as nearly as may be) to the dif-

ference between 30 per centum of the cost of the labor

and materials employed upon the Project and the part

of the Grant made by payment of money. The Gov-

ernment will hold Bonds or interest coupons for such

reasonable time in an amount sufficient to permit com-

pliance with provisions of this Paragraph, unless pay-

ment of such diflPerence shall have been otherwise pro-

vided for by the Government.

9. Grant Advances. At any time after the execu-

tion of this Agreement the Government may, upon re-

quest of the Borrower, if in the judgment of the Ad-
ministrator the circmnstances so warrant, make ad-

vances to the Borrower on account of the Grant, but

such advances shall not be in excess of 30 per centum

of the cost of the labor and materials to be employed

upon the Project, as estimated by the Administrator.

10. Deposit of Bond Proceeds and Grant; Bond
Fund; Construction Accoumts. The Borrower shall

deposit all accrued interest which it receives from the

sale of the Bonds at the time of the payment therefor

and any payment on account of the Grant which may be

made under the provisions of Paragraph 8 PART
ONE, hereof, into an interest and bond retirement fund

account (herein called the "Bond Fund") promptly
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upon receipt of such accrued interest or such payment

on account of the Grant. It will deposit the remaining

proceeds from the sale of the Bonds (whether such

Bonds are sold to the Government or other purchasers)

and the part of the Grant made by payment of money

under the provisions of Paragraph 7, PART ONE,
hereof, promptly upon the receipt of such proceeds or

pajTiients in a separate account or accounts (each of

such separate accounts herein called a "construction

Account"), in a bank or banks which are members of

the Federal Reserve System and of the Federal Deposit

Insurance Corporation and which shall be satisfactory

at all times to the Administrator.

11. Disbursement of Monies in Construction Ac-

counts and in Bond Fund. The Borrower shall expend

the monies in a Construction Account only for such pur-

poses as shall have been previously specified in Requi-

sitions filed with the Government and as shall have been

approved by the Administrator. Any monies remain-

ing unexpended in any Construction Account after the

completion of the Project which are not required to

meet obligations incurred in connection with the con-

struction of the Project shall either be paid into the

Bond Fund, or said monies shall be used for the pur-

chase of such of the Bonds as are then outstanding at

a price not exceeding the principal amount thereof plus

accrued interest. Any Bonds so purchased shall be

cancelled and no additional Bonds shall be issued in

lieu thereof. The monies in the Bond Fund shall be
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used solely for the purpose of paying interest on and

principal of the Bonds.

12. Other Financial Aid from the Government. If

the Borrower shall receive any funds (other than those

received under this Agreement) directly or indirectly

from the Government, or any agency or instrumentality

thereof, to aid in financing the construction of the Pro-

ject, to the extent that such funds are so received the

Grant shall be reduced, and to the extent that such

funds so received exceed the part of the Grant which

would otherwise be made by payment of money, the

aggregate principal amount of Bonds to be purchased

by the Government shall be reduced.

13. Construction of Project. Not later than upon

the receipt by it of the first Bond payment, the Bor-

rower will commence or cause to be commenced the con-

struction of the Project, and the Borrower will there-

after continue such construction or cause it to be con-

tinued to completion with all practicable dispatch, in an

efficient and economical manner, at a reasonable cost

and in accordance with the provisions of this Agree-

ment, plans, drawings, specifications and construction

contracts which shall be satisfactory to the Administra-

tor, and under such engineering supervision and inspec-

tion as the Administrator, may require. Except with

the written consent of the Administrator, no materials

or equipment for the Project shall be purchased by the

Borrower subject to any chattel mortgage, or any con-

ditional sale or title retention agreement.
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14. Information. During the construction of the

Project the Borrower will furnish to the Government

all such information and data as the Administrator may

request as to the construction, cost and progress of the

work. The Borrower will furnish to the Government

and to any purchaser from the Government of 25 per

centum of the Bonds, such financial statements and

other information and data relating to the Borrower

as the Administrator or any such purchaser may at any

time reasonably require.

15. Representations and Warranties. The Borrow-

er represents and warrants as follows

:

(a) Litigation. No litigation or other proceed-

ings are now pending or threatened which might

adversely affect the Bonds, the security therefor,

the construction of the Project, or the financial

condition of the Borrower; Except An action insti-

tuted and now pending in the United States Dis-

trict Court for the District of Idaho, Northern Di-

vision brought by the Washington Water Power

Company, a corporation against the City of Coeur

d'Alene, pleadings of which are herewith enclosed.

(b) Financial Condition. The character of the

assets and the financial condition of the Borrower

are as favorable as at the date of the Borrower's

most recent financial statement, furnished to the

Government as a part of the Application, and

there have been no changes in the character of such

assets or in such financial condition except such
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changes as are necessary and incidental to the or-

dinary and usual conduct of the Borrower's affairs

;

( c ) Fees and Commissions. It has not and does

not intend to pay any bonus, fee or commission in

order to secure the loan or grant hereunder;

(d) Affirmation. Every statement contained

in this Agreement, in the Application, and in any

supplement thereto or amendment thereof, and in

any other document submitted to the Government

is correct and complete, and no relevant fact ma-

terially affecting the Bonds, the security therefor,

the Grant or the Project, or the obligations of the

Borrower under this Agreement has been omitted

therefrom.

16. Bond Circular. The Borrower will furnish all

such information in proper form for the preparation of

a Bond Circular and will take all such steps as the Gov-

ernment or any purchaser or purchasers from the Gov-

ernment of not less than 25 per centum of the Bonds

may reasonably request to aid in the sale by the Gov-

ernment or such purchaser or purchasers of any or all

of the Bonds.

17. Expenses. The Government shall be under no

obligation to pay any costs, charges or expenses inci-

dent to compliance with any of the duties or obligations

of the Borrower under this Agreement including, with-

out limiting the generality of the foregoing, the cost

of preparing, executing and delivering the Bonds, and

any legal, engineering and accounting costs, charges or
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expenses incurred by the Borrower.

18. Waiver. Any provision of this Agreement may
be waived or amended with the consent of the Borrower

and the written approval of the Administrator, without

the execution of a new or supplemental agreement.

19. Interest of Member of Congress. No IVIember

of or Delegate to the Congress of the United States of

America shall be admitted to any share or part of this

Agreement, or to any benefit to arise thereupon.

20. Validation. The Borrower hereby covenants

that it will institute, prosecute and carry to completion

in so far as it may be within the power of the Borrower,

any and all acts and things to be performed or done to

secure the enactment of legislation or to accomplish such

other proceedings, judicial or otherwise, as may be nec-

essary, appropriate or advisable to empower the Bor-

rower to issue the Bonds and to remedy any defects, il-

legalities and irregularities in the proceedings of the

Borrower relative to the issuance of the Bonds and to

validate the same after the issuance thereof to the Gov-

ernment, if in the judgment of the Administrator such

action may be deemed necessary, appropriate or advisa-

ble. The Borrower further covenants that it will pre-

cure and furnish to the Government, as a condition pre-

cedent to the Government's obligations hereunder a let-

ter from the Governor of the State stating that if in the

judgment of the Administrator it may be advisable to

enact legislation to empower the Borrower to issue the

Bonds or to remedy any defects, illegalities or irregu-
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larities in the proceedings of the Borrower relative to

the issuance thereof or to vahdate the same, said Gov-

ernor will recommend and cooperate in the enactment

of such legislation.

21. Naming of Project. The Project shall never be

named except with the written consent of the Adminis-

trator.

22. Undue Delay hy the Borrower. If in the opin-

ion of the Administrator, which shall be conclusive, the

Borrower shall delay for an unreasonable time in car-

rying out any of the duties or obligations to be perform-

ed by it under the terms of this Agreement, the Admin-

istrator may cancel this Agreement.

23. Conditions Precedent to the Government's Obli-

gations. The Government shall be under no obligation

to pay for any of the Bonds or to make any Grant

:

(a) Financial Condition and Budget. If, in the

judgment of the Administrator, the financial

condition of the Borrower shall have changed

unfavorably in a material degree from its condi-

tion as theretofore represented to the Govern-

ment, or the Borrower shall have failed to bal-

ance its budget satisfactorily or shall have failed

to take action reasonably designed to bring the

ordinary current expenditures of the Borrower

within the prudently estimated revenues thereof;

(b) Cost of Project. If the Administrator shall not

be satisfied that the Borrower will be able to
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complete the Project for the sum of $650,000, or

that the Borrower wdll be able to obtain, in a

manner satisfactory to the Administrator, any-

additional funds which the Administrator shall

estimate to be necessary to complete the Pro-

ject;

(c) Compliance. If the Administrator shall not be

satisfied that the Borrower has complied with all

the provisions contained in this Agreement or in

the proceedings authorizing the issuance of the

Bonds, theretofore to be complied with by the

Borrower;

(d) Legal Matters. If the Administrator shall not

be satisfied as to all legal matters and proceed-

ings affecting the Bonds, the security therefor

or the construction of the Project;

(e) Representations. If any representation made by

the Borrower in this Agreement or in the Ap-

plication or in any supplement thereto or amend-

ment thereof, or in any document submitted to

the Government by the Borrower shall be found

by the Administrator to be incorrect or incom-

plete in any material respect;

(f ) Maturity of Bonds Sold to Government. If, in

the event that some of the Bonds are sold to pur-

chasers other than the Government, the maturi-

ties of the remaining Bonds are not satisfactory

to the Administrator;
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(g) Unless and until the Borrower shall prove to the

satisfaction of the State Engineer that the pro-

posed source of water supply is suitable, both as

to quantity and quality of water; and that it is

necessary and desirable to abandon the present

use of water from Lake Coeur d'Alene;

(h) Unless and until the Borrower shall furnish evi-

dence satisfactory to the Administrator that the

Washington Water Power Company can be le-

gally required to furnish water and electric ser-

vices on day to day basis to the Borrower and to

customers contemplated to be served by the Pro-

ject until the Borrower shall have completed the

Project;

(i) Unless and until the Borrower shall adopt a rate

and bond ordinance, satisfactory to the Admin-

istrator, in form, sufficiency and substance. Such

ordinace shall, among other things, provide that

:

( 1 ) No donations, taxes, depreciation charges,

or any other items of expense, except normal

operating expenses and maintenance, together

with water, lighting and power line extensions,

shall be charged against the revenues of the Pro-

ject;

( 2 ) All municipally used water and electrical

energy shall be paid for at current selling rate

schedules, except water used in fighting fire, and

a reasonable rate shall be paid for hydrant rental,
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all such payments to be made, as the service ac-

crues, from the general funds of the Borrower

into the funds of the Borrower's water and elec-

tric departments.

24. Use of Diesel engine power plant. The Bor-

rower hereby covenants that at such time as electrical

energy shall be made available from the Government

power project at Grand Coulee, State of Washington,

at rates such that the cost thereof to the Borrower shall

be less than the cost thereof delivered from the Diesel

engine generathig plant to be constructed as a part of

the Project, the Borrower will thereupon and thereaf-

ter cease active operation of such Diesel engine power

plant and place it on a standby basis only, and will pur-

chase all of its electrical energy requirements from the

said Governmental power project at Grand Coulee,

Washington. It is hereby specifically recited that the

foregoing covenant is a material consideration for the

execution of this Agreement on behalf of the Govern-

ment and for the loan and grant to be made as set forth

herein.

PART TWO
IN CONSIDERATION OF THE GRANT, THE

BORROWER COVENANTS THAT:

1. Construction Work. All work on the Project

shall be done subject to the rules and regulations adopt-

ed by the Administrator to carry out the purposes and

control the administration of the Act. The following
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rules and regulations as set out in Bulletin No. 2, Non-

Federal Projects revised March 3, 1934, entitled "P.

W. A. REQUIREMENTS as to BIDS, CON-
TRACTORS' BONDS, AND CONTRACT,
WAGE, AND LABOR PROVISIONS AND
GENERAL INSTRUCTIONS as to APPLICA-
TIONS AND LOANS AND GRANTS", with all

blank spaces filled in as provided in said Bulletin, shall

be incorporated verbatim in ALL CONSTRUCTION
CONTRACTS for work on the Project. (Particular

care should be taken that in all such construction con-

tracts the following words are inserted in the blank

space in Paragraph 3 (a) (1): the City of Coeur

d'Alene and/or Kootenai County

and the following words are inserted in the blank space

in Paragraph 3 (a) (2) : the State of Idaho).

"1. (a) Convict labor.—No convict labor shall be

employed on the project, and no materials manufactur-

ed or produced by convict labor shall be used on the

project.

"(b) Thirty-hour week.—Except in executive, ad-

ministrative, and supervisory positions, so far as prac-

ticable and feasible in the judgment of the Government

engineer, no individual directly employed on the pro-

ject shall be permitted to work more than 8 hours in

any 1 day nor more than 30 hours in any 1 week : Pro-

vided, That this clause shall be construed to permit

working time lost because of inclement weather or un-

avoidable delays in any 1 week to be made up in the
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succeeding 20 days.

"(c) No work shall be permitted on Sundays or

legal holidays except in cases of emergency.

"2. Wages.— (a) All employees directly employed

on this work shall be paid just and reasonable wages

which shall be compensation sufficient to provide, for

the hours of labor as limited, a standard of living in de-

cency and comfort. Such wages shall in no event be

less than the minimum hourly wage rates for skilled and

unskilled labor prescribed by the Administrator for the

zone or zones in which the work is to be done, viz:

Skilled labor

Unskilled labor

"(b) In the event that the prevailing hourly rates

prescribed under collective agreements or understand-

ings between organized labor and employers in effect

on April 30, 1933, shall be above the minimum rates

specified above, such agreed wage rates shall apply:

Provided, That such agreed wage rates shall be effective

for the period of this contract, but not to exceed 12

months from the date of the contract.

"(c) The above designated minimum rates are not

to be used in discriminating against assistants, helpers,

apprentices, and serving laborers who work and serve

skilled journeymen mechanics and who are not to be

termed "unskilled laborers."

"(d) The provisions of this contract relating to

hours and minimum wage rates for labor directly em-
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ployed on the project shall for the purposes of this con-

tract, to the extent applicable, supercede the terms of

any code adopted under Title I of the act permitting

longer hours or lower minimum wage rates.

"(e) All employees shall be paid in full not less of-

ten than once each week and in lawful money of the

United States, unless otherwise permitted by the Gov-

ernment engineer, in the full amount accrued to each

individual at the time of closing of the pay roll, which

shall be at the latest date practicable prior to the date

of payment, and there shall be no deductions or rebates

on account of goods purchased, rent, or other obliga-

tions, but such obligations shall be subject to collection

only by legal process: Provided, however, That this

clause shall not be construed to prohibit the making of

deductions for premiums for compensation and medical

aid insurance, in such amomits as are authorized by the

laws of to be paid by employees,

in those cases in which, after the making of the deduc-

tions, the wage rates will not be lower than the minimum

wage rates herein established.

"(f) A clearly legible statement of all wage rates

to be paid the several classes of labor employed on the

work, together with a statement of the deductions

therefrom for premiums for workmen's compensation

and/or medical aid insurance authorized by the laws of

, should such deductions be made, shall be

posted in a prominent and easily accessible place at the

site of the work, and there shall be kept a true and ac-
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curate record of the hours worked by and the wages,

exclusive of all authorized deductions, paid to each em-

ployee, and the engineer inspector shall be furnished

with a sworn statement thereof on demand.

"(g) The Board of Labor Review (herein called

the "Board") shall hear all labor issues arising under

the operation of this contract and such issues as may
result from fundamental changes in economic conditions

during the life of this contract.

"(h) The minimum wage rates herein established

shall be subject to change by the Administrator on

recommendations of the Board. In the event that, as a

result of fundamental changes in economic conditions,

the Administrator, acting on such recommendation,

from time to time establishes different minimum wage

rates (referred to in paragraph 2 (a), (b), and (c)

hereof) all contracts for work on the project shall be

adjusted accordingly by the parties thereto so that the

contract price to the contractor under any contract or

to any subcontractor under any subcontract shall be

increased by an amount equal to any such increased

cost, or decreased in an amount equal to such decreased

cost.

"(i) Engineers, architects, and other professional

and subprofessional employees engaged in duties nor-

mally done at the site of the project shall receive at least

the prevailing rates for the various types of service to

be rendered, provided that in no case shall professional

employees receive less than the following weekly com-
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pensation for 40 hours or less irrespective of the num-

ber of hours employed: $36.00 in the northern zone;

$33.00 in the central zone; and $30.00 in the southern

zone. Where the working week is longer than 40 hours,

weekly compensation shall be increased proportionally.

Compensation under this paragraph shall be subject to

the approval of the Government engineer.

"3. (a) Labor preferences.—Preference shall be

given, where they are qualified, to ex-service men with

dependents, and then in the following order: (1) To

citizens of the United States and aliens who have de-

clared their intention of becoming citizens, who are bona

fide residents of (political subdivision and/or county)

and (2) to citizens of the United States

and aliens who have declared their intention of becom-

ing citizens, who are bona fide residents of ( State, Ter-

ritory, or district) : Provided, That

these preferences shall apply only where such labor is

available and qualified to perform the work to which

the employment relates.

(b) Employment services.—To the fullest extent

possible, labor required for the project and appropriate

to be secured through employment services shall be

chosen from the lists of qualified workers submitted by

local employment agencies designated by the United

States Employment Service: Provided, however. That

union labor, skilled and unskilled, shall not be required

to register at such local employment agencies but, if

such labor is desired by the employer, shall be secured
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in the customary ways through recognized union locals.

In the event, however, that employers who wish to em-

ploy union labor are not furnished with qualified union

workers by the union locals which are authorized to

furnish such labor residing in the locality within 48

hours (Sundays and holidays excluded) after request

is filed by the employer, all labor shall be chosen from

lists of qualified workers submitted by local agencies

designated by the United States Employment Service.

In the selection of workers from lists prepared by such

employment agencies and union locals, the labor pref-

erences provided in section (a) of this paragraph 3 shall

be observed, and preference shall be given to those un-

employed at the date of registration who, at the date of

selection, have no other available employment.

"(c) Compliance with Title I of the Act.—The fol-

lowing sections 7 (a) (1) and 7 (a) (2) of Title I of

the Act shall be observed:

"(1) That employees shall have the right to

organize and bargain collectively through repre-

sentatives of their own choosing, and shall be free

from the interference, restraint, or coercion of em-

ployers of labor, or their agents, in the designation

of such representatives or in self-organization or in

other concerted activities for the purpose of collect-

ive bargaining or other mutual aid or protection;

( 2 ) that no employees and no one seeking employ-

ment shall be required as a condition of employ-

ment to join any company union or to refrain from
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joining, organizing, or assisting a labor organiza-

tion of his OA^Ti choosing.

"4. Human labor.—The maximum of human labor

shall be used in lieu of machinery wherever practicable

and consistent with sound economy and public advan-

tage; and to the extent that the work may be accom-

plished at no greater expense by human labor than by

the use of machinery, and labor of requisite qualifica-

tions is available, such human labor shall be employed.

"5. Compensation insurance.—Every employer of

labor shall provide, if permitted by the laws of

adequate workmen's compensation insurance for all la-

bor employed by him on the project who may come

within the protection of such laws and shall provide,

where practicable, employers' general liability insur-

ance for the benefit of his employees not protected by

such compensation laws, and proof of such insurance

satisfactory to the Government engineer shall be given.

Where it is not permitted by law that such insurance be

provided, some method satisfactory to the Administra-

tor must be provided by which the employees may, by

paying the entire amount of the premiums, derive a

similar protection.

"6. Persons entitled to benefits of labor provisions.

—There shall be extended to every person who per-

forms the work of a laborer or of a mechanic on the

project or on any part thereof the benefits of the labor

and wage provisions of this contract, regardless of any

contractual relationship between the employer and
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such laborer or mechanic. There shall be no discrimina-

tion in the selection of labor on the ground of race,

creed, or color.

"7. Withholding payment.—Under all construction

contracts, (The borrower) may withhold from

the contractor so much of accrued payments as may be

necessary to pay to laborers or mechanics employed on

the work the difference between the rate of wages re-

quired by this contract to be paid to laborers or mechan-

ics on the work and the rate of wages actually paid to

such laborers or mechanics.

"8. Accident prevention.—Reasonable precautions

shall at all times be exercised for the safety of em-

ployees on the work and applicable provisions of the

Federal, State, and municipal safety laws and build-

ing and construction codes shall be observed. All ma-

chinery and equipment and other physical hazards shall

be guarded in accordance with the safety provisions of

the Manual of Accident Prevention in Construction of

the Associated General Contractors of America, imless

and to the extent that such provisions are incompatible

with Federal, State, or numicipal laws or regulations.

"9. N. R. A. Compliance.—The contractor shall

comply with eacli approved code of fair competition to

which he is subject, and if he is engaged in any trade

or industry for which there is no approved code of fair

competition, then as to such trade or industry with an

agreement with the President under Section 4 (a) of

the National Industrial Recovery Act (President's Re-
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employment Agreement), and (The borrower)

shall have the right, subject to the approval of the Gov-

ernment engineer, to cancel this contract for failure to

comply with this provision and make open market pur-

chases or have the work called for by this contract other-

wise performed at the expense of the contractor. So

far as articles, materials or supplies produced in the

United States are concerned, no articles, materials or

supplies shall be accepted or purchased for the per-

formance of the work nor shall any subcontracts be en-

tered into for any articles, materials or supplies, in

whole or in part produced or furnished by any person

who shall not have certified that he is complying with

and will continue to comply with each code of fair com-

petition which relates to such articles, materials or sup-

plies, and/or in case there is no approved code for the

whole or any portion thereof then to that extent with

an agreement with the President as aforesaid.

"10. (a) Inspection of records.—The Administra-

tor, through his authorized agents, shall have the right

to inspect all work as it progresses, and shall have ac-

cess to all pay rolls, records of personnel, invoices of ma-

terials, and any and all other data relevant to the per-

formance of this contract. There shall be submitted to

the Administrator, through his authorized agents, the

names and addresses of all personnel and such schedules

of the cost of labor, costs and quantities of materials,

and other items, supported as to correctness by such

evidence, as, and in such form as, the Administrator,

through his authorized agents, may require. The sub-
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mission and approval of said schedules, if required,

shall be a condition precedent to the making of any

payment under the contract.

"(b) There shall be provided for the use of the en-

gineer inspector such reasonable facilities as he may re-

quest. In case of dispute the Government engineer

shall determine the reasonableness of the request.

"11. Reports.—Every employer of labor on the pro-

ject shall report within 5 days after the close of each

calendar month, on forms to be furnished by the United

States Department of Labor, the number of persons

on their respective pay rolls directly connected with the

project, the aggregate amounts of such pay rolls, and

the man-hours work, wage scales paid to the various

classes of labor, and the total expenditures for materials.

Two copies of each of such monthly reports are to be

furnished to the Government engineer, and one copy

of each to the United States Department of Labor. The

contractor under any construction contract shall also

furnish to (The borrower) to the

Government engineer and to the United States Depart-

ment of Labor the names and addresses of all subcon-

tractors on the work at the earliest date practicable.

"12. There shall be provided all necessary services

and all materials, tools, implements, and appliances re-

quired to perform and complete entirely and in a work-

manlike manner the work provided for in this contract.

Except as otherwise approved in writing by the Gov-

ernment engineer, such services shall be paid for in full
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at least once a month and such materials, tools, imple-

ments, and appliances shall be paid for at least once a

month to the extent of 90 percent of the cost thereof to

the contractor, and the remaining 10 percent shall be

paid 30 days after the completion of the part of the

work in or on which such materials, tools, implements,

or appliances are incorporated or used.

"13. Signs.—Signs bearing the legend Public

Works Project No shall be erected in ap-

propriate places at the site of the project.

"14. All reasonable rules and regulations which the

Public Works Administration may prescribe toward the

effectuation of the matters covered by paragraphs 1 to

13, inclusive, shall be observed in the performance of

the work.

"15. Subcontractors.— (a) Appropriate provisions

shall be inserted in all subcontracts relating to this work

to insure the fulfillment of all provisions of this con-

tract affecting such subcontractor, particularly para-

graphs 1 to 14, inclusive.

"(b) No bid shall be received from any subcon-

tractor who has not signed U. S. Government Form

No. P. W. A. 61, revised (March 1934).

"16. Termination for breach.—In the event that any

of the provisions of paragraphs 1 to 15, inclusive, of this

contract are violated by the contractor under the con-

struction contract or by any subcontractor under any

subcontract on the work, (The borrower) may.
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subject to the approval of the Government engineer,

and upon request of the Administrator, shall terminate

the contract by serving written notice upon the con-

tractor of its intention to terminate such contract, and,

unless within 10 days after the ser\'ing of such notice

such violation shall cease, the contract shall, upon the

expiration of said 10 days, cease and terminate. In

the event of any such termination ....(The borrower)....

may take over the work and prosecute the same to com-

pletion or otherwise for the account and at the expense

of the contractor and/or such subcontractor, and the

contractor and his sureties shall be liable to.... (The bor-

rower).... for any excess cost occasioned ....(The bor-

rower).... in the event of any such termination, and

(The borrower) may take possession of and utilize

in completing the work, such materials, appliances, and

plant as may be on the site of the work, and necessary

therefor. This clause shall not be construed to prevent

the termination for other causes provided in the con-

struction contract.

"17. Definitions.—The term "Act" as used herein

refers to the National Industrial Recovery Act. The

term "Government engineer" as used herein shall mean

the State engineer (P. W. A.) or his duly authorized

representative, or any person designated to perform his

duties or functions under this agreement by the Admin-

istrator. The term "engineer inspector" as used herein

refers to State engineer inspectors, resident and assist-

ant resident engineer inspectors, and supervising engi-
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neers, appointed by the Administrator. The term "ma-

terials" as used herein includes, in addition to materials

incorporated in the project used or to be used in the op-

eration thereof, equipment and other materials used

and/or consumed in the performance of the work."

2. Restriction as to Contractors. The Borrower

shall receive no bid from any contractor, nor permit any

contractor to receive any bid from any subcontractor,

who has not signed U. S. Government Form No. P. W.
A. 61, revised March, 1934.

3. Bonds and Insurance. Construction contracts

shall be supported by adequate surety or other bonds or

security satisfactory to the Administrator for the pro-

tection of the Borrower, or materialmen, and of labor

employed on the Project or any part thereof. The con-

tractor under any construction contract shall be re-

quired to provide public liability insurance in an amount

satisfactory to the Administrator.

4. Force Account. All construction work on the

Project shall be done under contract, provided, how-

ever, that if prices in the bids are excessive, the Bor-

rower reserves the right, anything in this Agreement to

the contrary notwithstanding, to apply to the Admin-

istrator for permission to do all or any part of the Pro-

ject on a force account basis.

This Agreement shall be binding upon the parties

hereto when a copy thereof, duly executed by the Bor-

rower and the Government, shall have been received by
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the Borrower. This agreement shall be governed by

and be construed in accordance with the laws of the

State. If any provision of this Agreement shall be in-

vahd in whole or in part, to the extent it is not invalid

it shall be valid and effective and no such invahdity shall

affect, in whole or in part, the validity and effectiveness

of any other provision of this Agreement or the rights

or obUgations of the parties hereto, provided, however,

that in the opinion of the Administrator, the Agreement

does not then violate the terms of the Act.

IN WITNESS WHEREOF, the Borrower and

the Government have respectively caused this Agree-

ment to be duly executed as of

City of Coeur d'Alene.

By

SEAL:

ATTEST:

UNITED STATES OF AMERICA

By

Federal Emergency Administrator of

Public Works.
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IN THE DISTRICT COURT OF THE UNIT-

ED STATES, FOR THE DISTRICT OF

IDAHO, NORTHERN DIVISION

STIPULATION.

The Washington Water Power Com-

pany, a corporation.

Plaintiffs

vs.

City of Coeur dAlene, Idaho, a mu-

nicipal corporation; J. K. Coe,

Mayor; A. Grantham, Treasurer;

Wilham T. Reed, Clerk; Lee Stod-

dard, Otto Gladden, Frank H. La-

frenz, Joseph Loizel, O. M. Husted,

Cassius Robinson, S. H. McEuen
and C. C. Hodge, members of the

City Council of said City of Coeur

dAlene, Idaho, and Harold L.

Iekes, as Federal Emergency Ad-

ministrator of Pubhc Works,

Defendants,

We, the undersigned attorneys for the defendants,

except the defendant Harold L. Ickes, Federal Emer-

gency Administrator of Public Works, do hereby ac-

cept service of the foregoing amended bill of complaint.
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and consent to the entry of an order by the above en-

titled court permitting and directing the fihng thereof.

C. H. POTTS
W. B. McFARLAND

Attorneys for Defendants.

(Title of Court and Cause)

AFFIDAVIT

Filed November 20, 1934.

STATE OF IDAHO )

T7- •
V SS.

County of Kootenai
)

RICHARD McKAY, being first duly sworn, upon

his oath, deposes and says:

That he is an electrical engineer by profession; that

he graduated from Whitman College with the degree

of Bachelor of Arts and from the engineering school of

Columbia University with the degree of Electrical En-

gineer; that he has been engaged in the active practice

of his profession since the year 1921 in the states of

Idaho and Washington ; that he has been in responsible

charge of the electric design of power plants, has de-

signed a relay system which is in use by the plaintiff

company, has engaged in research of loads and the de-

velopment of power and research in the problems of

rate making and costs; that for eighteen months during
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said period he was manager of the Washington Water

Power Company at Coeur d'Alene and was in charge

of the distribution system in said city; and affiant is

generally familiar with the plants, transmission lines

and distribution systems of The Washington Water

Power Company.

The Washington Water Power Company owns a

hydro-electric power plant with controlling works sit-

uated on the Spokane River at Post Falls, Idaho, about

ten miles from Coeur d'Alene ; said plant was construct-

ed about 1904 and 1905 and has operated continuously

since the year 1906; The Washington Water Power

Company is also the owner of several hydro-electric

power plants situated on the Spokane River in the

State of Washington.

The power plants of the plaintiff are connected by

transmission lines for the purpose of affording contin-

uity of service to the many customers of plaintiff; the

power transmission lines of plaintiff extend into the

counties of Kootenai, Shoshone, Bonner, Latah, Nez

Perce, Benewah, Clearwater, Idaho and Lewis in said

State of Idaho and plaintiff furnishes electric power

for practically all uses in said counties
;
plaintiff has am-

ple developed power capacity and facilities to serve all

persons and uses now being, or reasonably to be an-

ticipated, for many years in the said counties of north-

ern Idaho.

The power plants, transmission lines and other facil-

ties are modern and efficient and plaintiff renders and
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has rendered an efficient, superior and completely ade-

quate electric utility service in the districts covered by

its lines in Idaho.

Plaintiff has acquired and owns light and power dis-

tribution systems in various cities and villages of north-

ern Idaho, and in each of said cities and villages it ren-

ders electric light and power service to the inhabitants

and in addition thereto to the districts and territory ad-

jacent and tributary to said municipalities; the uses to

which plaintiff's power is devoted are divers in char-

acter—power being furnished for domestic and com-

mercial purposes and for all industrial purposes in said

district
;
power is also distributed and sold for pumping

water for irrigation, for mining and smelting uses and

for transportation.

Preferred stock of the plaintiff has been sold in

northern Idaho to consumers, employees and other cit-

izens; more than 200 citizens of the City of Coeur

d'Alene alone are owners of the preferred stock of the

plaintiff.

About the year 1930 plaintiff purchased the electric

power and distribution system in the City of Coeur

d'Alene and has since owned and operated the same.

The Company holds franchise granted by the City

which expires in 19.53, a copy of the said franchise be-

ing attached to the complaint.

Since acquiring said distribution system plaintiff has

expended more than the sum of $33,000.00 in improv-

ing and reconstructing said system and in improving
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the facilities thereof, and the sum of $27,000.00 for the

installation of new transformers to insure continuity of

service. The electric service is supplied over a high ten-

sion line of high dependability; on the west, the hne is

connected with the main transmission system of the

company, and on the east, it is connected with a second

main transmission line of the company, which line is

connected with the general power transmission line of

Montana Power Company for added assurance of ser-

vice; and in this way, reliable and continuous service is

provided from two major sources.

The distribution system in Coeur d'Alene is adequate

for all demands which have been made upon it or which

may reasonably be anticipated, and can be added to at

any time an additional demand arises. The service has

been of high quality and reliability.

The rates charged for electric service were fixed by

the Public Utilities Commission of Idaho in 1922 after

a valuation and rate hearing, and have remained in ef-

fect since said date except that plaintiff has, in the four

years since it acquired said distribution system, made

and put into effect four reductions in different rate

schedules, which rate reductions aggregated $11,400.00

annually. The rates so fixed in 1922 by the Public

Utilities Commission and the valuation of the said prop-

erty were reviewed by the supreme court of the State

of Idaho and the order was by that court affirmed.

The plaintiff furnishes electric service to all classes

of customers in the City of Coeur d'Alene numbering
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2377 and in addition furnishes electric service to ap-

proximately 332 additional customers residing outside

the city limits and in territory adjacent to the said city;

plaintiff supplies all of the electric light and power sold

and distributed in said City of Coeur d'Alene; in addi-

tion, plaintiff serves other uses and customers in the

County of Kootenai, chiefly, irrigation pumping dis-

tricts situated tributary to the City of Coeur d'Alene.

The irrigation districts are dependent upon cheap

power and it has been the policy of the State of Idaho

to reduce to the lowest possible figure the cost of power

to said irrigation districts. The City of Coeur d'Alene

benefits largely from said irrigation development. The

business of the plaintiff in serving such various and di-

vers uses in relatively large towns, in smaller villages

and communities, in rural districts, in electric service

to farms, in pumping water for irrigation, in industrial

service and in the operations of mines, mills and smelt-

ers, is such that each class of business lends substantial

aid to the ability to carry on and serve the others. It

is impossible to withdraw service from any one class

without substantial impairment of plaintiff's ability to

serve the others at existing rates.

The taxes paid by plaintiff in the year 1933 upon its

electric generating transmission and distribution sys-

tems amounted to the sum of more than $214,000.00,

of which there was paid to the City of Coeur d'Alene

for state, county and municipal taxes within said coun-

ty, the sum of $66,.547.94«, and in addition thereto plain-

tiff paid, pursuant to the laws of the State of Idaho,
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the sum of $10,855.74 to irrigation districts in said

county, which it would otherwise have been required to

pay to the state and its subdivisions, a total in Kootenai

County of $77,403.68. The gross electric revenue re-

ceived from customers in the County of Kootenai

amounted to $148,333.16. In addition thereto plaintiff

paid to the State of Idaho, on account of power gener-

ation in the county, a considerable sum of money under

what is known as the "Kilowatt Hour Tax"; and

plaintiff's taxes for 1934 to the said government will

exceed $250,000.00.

Plaintiff's investment in the distribution system for

the City of Coeur d'Alene, exclusive of power generat-

ing and transmission equipment, is more than the sum

of $200,000.00.

Affiant is familiar with the ordinance referred to in

the complaint providing for the incurring of a munici-

pal indebtedness of $300,000.00 for the purpose of ac-

quiring or purchase or construction of an electric power

plant or lighting system. Affiant has read the applica-

tion of the City of Coeur d'Alene to the Federal Emer-

gency Administration of Public Works, together with

the report of Franklin P. Wood attached thereto, for

a loan and a gift or grant for the construction of said

electric generating plant, distribution and street light-

ing system.

The application and engineer's report disclose that

the purpose is to construct a Diesel power generating

plant ; it is stated that the total cost of the power plant,
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distribution system and street lighting sysem is esti-

mated at $337,580.00, of that smn the total cost of labor

and materials is estimated at $276,512.19, the contract-

or's profit at $27,578.09, and the other costs and ex-

penses of construction at $33,480.00.

Affiant has examined the said report of the engineer

for the purpose of ascertaining what amount will be

expended for labor in the construction of said Diesel

plant and distribution system and finds that the total

amount to be expended in labor in the construction of

the entire electric power and distribution system is the

sum of $29,672,75, plus a part of the labor to be used

on the building to house said Diesel plant and pumps

for city water system, the total amount of said building

comes only to $6900.00.

Affiant further states that prior to the election to

ratify or reject the said bond issue, Franklin P. Wood
of Denver was employed by the defendant City to make

a report outlining a plan and reporting as to the feasi-

bility and cost of the municipal light and power system.

On or about November 21, 1933 and prior to the elec-

tion the report was released and publicity was given to

it in the Coeur d'Alene press. Affiant attaches hereto

photostatic copies of said report published in the Coeur

d'Alene papers, to-wit: the Coeur d'Alene Press, a

daily newspaper published at Coeur d'Alene, and the

Kootenai County Leader, a weekly newspaper publish-

ed at Coeur d'Alene, Idaho, owned and published by

the defendant, J. K. Coe, mayor of Coeur d'Alene. Af-
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fiant also attaches a communication published in the

Kootenai County Leader on December 8, 1933 signed

by the defendant, S. H. McEuen, chairman of the fire,

light and water committee of the City of Coeur d'Alene,

and an extract from a speech delivered by Franklin P.

Wood of Denver at a public meeting in Coeur d'Alene

and reported in the Kootenai County Leader on De-

cember 11, 1933.

Affiant states that the statement in the letter of the

said McEuen "that a higher voltage on the primary

side would mean hotter electricity for home uses" is in-

accurate and misleading for the reason that the primary

voltage on a properly designed distribution system is

not the cause of low voltage on the service line of the

customer. Affiant further states that there are just

so many British Thermal Units in the kilowatt hour

and if the system is adequate to deliver power and light,

the customer can get just the number of kilowatt hours

or British Thermal Units that he desires.

In the application of Coeur d'Alene and in the re-

port of the said engineer attached thereto, it is assumed

that an adequate and reliable Diesel electric generating

plant could be constructed for $152,955.72, exclusive

of overhead, contractor's profit and building to house

the plant. The sum is inadequate to furnish the gener-

ating plant to supply 80% of the electric power and

light load, including 80% of the water pumping load in

Coeur d'Alene. To supply 80% would require an ex-

penditure for such Diesel plant, exclusive of such over-
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head, contractor's profit and building to house the plant,

of the sum of $181,900.00. The report and application

further in one place estimates a load of 80% and in

another place a total customer list of 2600, which is in

excess of the number of customers plaintiff has in the

city at this time and more than it has ever had. A Die-

sel power plant adequate to serve 2600 customers or to

supply the said entire city would require four Diesel

instead of three, and an expense of not less than $230,-

000, exclusive of overhead, contractor's profit and

building.

In the said report it is assumed and stated that an

adequate electric distribution system could be built for

the service of said City for $102,632.18, exclusive of

contractor's profit and overhead. The rej^ort fails to

provide for service in two sections of the City, the cost

of which is estimated at $16,000.00, and for other scat-

tered customers within the City and along and near to

its boundaries. The said two sections are described as

follows: (a) the northwest part of the city lying west

of Government Way and north of Linden Avenue;

(b) the northeast part of the city lying between Fif-

teenth and Seventeenth Streets and north of Garden

Avenue. Within said districts "a" and "b", so omitted

and for which service is not provided, plaintiff is now

serving 11.5 electric customers, and approximately 25

in the other scattered areas referred to. It would cost

additional money for the City to extend its plant to
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serve said scattered customers above refered to.

Affiant says that the distribution system of the type

proposed in the engineer's report for the City could not

be constructed for less than $136,500.00, exclusive of

overhead, contractor's profit and building. Affiant says

that taking the contractor's profit, overhead and ex-

pense set up in the report of said Engineer Wood to-

gether with a Diesel plant of three units and with a

distribution system providing for service to 80% of

the customers, the cost would exceed $400,000.00, and

an adequate Diesel engine plant and distribution sys-

tem for service to the entire City, with four units, would

cost more than $450,000.00.

Affiant says that the estimate of the expense of gen-

eration assumed in said report is unreasonably low and

below the actual cost necessary to be incurred. Among

other things, the amount of fuel oil is computed upon

the basis of guaranteed efficiency of the engines instead

of expected efficiency—the guaranteed efficiency being

that obtained by test runs when the machines are new,

and the expected efficiency is the efficiency which may

be expected from the machines over a period of years.

The cost of fuel oil is estimated and assumed to be 6c

per gallon, whereas the cost is actually 6.91c per gallon

and may well go higher.

No adequate provision is made to care for and pro-

vide free porch lights promised in the communication

of Mr. McEuen, which would take approximately 250,-

000 kilowatt hours per annum.
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In affiant's judgment the report fails to take into

proper consideration contingencies of competition, pos-

sibilities of higher oil costs, of fire, accidents, injuries

and to make proper allowance for maintenance and lu-

bricating oil.

Affiant further says that the report assumes and

states that inasmuch as 80% of the customers had sig-

nified their willingness to buy service from a city-owned

system the figures used by the engineer were computed

upon the assumption that 80% of the gross business

could be obtained by the municipal plant. The report

prior to the election further assumed that the gross rev-

enues from electricity in the City would amount to

$120,000.00, and the City would receive 80%, thereof

or $96,000.00. And further assumed that 2,500,000

kilowatt hours per annum would be required for elec-

trical service and 1,110,000 kilowatt hours per annum

for pmnping water.

Affiant does not know the names of the 80% of the

signers refered to, but from his acquaintance with

Coeur d'Alene and the electric use in said City, he does

not believe that they represent in excess of 40% of the

electric energy used by consumers in the City of Coeur

dAlene.

In the report made in December, 1933 and attached

to the application of the City to the Federal Emergen-

cy Administration of Public Works, something over

a month after the previous report, the same engineer
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Wood assumes (based upon the same 80% of the gross

consumption being purchased from the municipal

plant) a consmnption of electric current by revenue-

producing customers within the city of 3,000,000 kilo-

watt hours per annum, at an average of 3c per kilowatt

hour, a total of $90,000.00, which includes the water

pmnping. It is further stated that the estimate of fu-

ture operations takes into consideration 2600 customers

by the year 1935. Said report then estimates that the

amount to be paid for pumping water would be

$12,800.00 per annum, and the electric power required

750,000 kilowatt hours per annum, which amounts to

1.7c per kilowatt hour (given in said report at 1.6c).

This would leave for sale to consumers within the city

2,250,000 kilowatt hours per annum, which would be

required to produce the balance of the revenue estimat-

ed of $90,000.00 or $77,200.00 per annmii, an average

cost to the consumer of 3.43c per kilowatt hour.

The affiant has caused an investigation to be made

and plaintiff now receives in Coeur d'Alene an average

of 3.33c per kilowatt hour, exclusive of power used for

water pumping.

Any figures based upon a 100% customer load in

Coeur d'Alene would require four Diesel Units of the

same rating as proposed by the Engineer Wood in or-

der to give adequate service. In the engineer's report

it is further stated that the operating costs assmned

were based upon a 100% customer load but in the op-

erating cost of the power plant as shown in the report
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attached to said application the fuel consumption is

based upon 3,500,000 kilowatt hours, which is, according

to the first report, adequate only for 80% of the elec-

trical energy used by customers in Coeur d'Alene, so

that the statement that in calculating the operating

costs it is assumed that the plants are supplying a 100%
customer load when as a matter of fact it is based upon

either a 75% or 80% customer load as shown by the

estimated operating cost of the power plant in the en-

gineer's report is in error.

Affiant gives it as his opinion that a Diesel power

plant and distribution system adequate and sufficient

to give service to the City of Coeur d'Alene would re-

quire an outlay of more than $450,000.00.

Affiant further says that it is impossible to ascertain

from the report or application just how much labor will

be employed in the construction of said electric plant

and distribution system but that the total moneys to be

paid therefor, exclusive of the labor for the building to

house the Diesel plant and pumping plant, is slightly

in exces of $29,000.00. Affiant further says that at

present the electric distribution system of the plaintiff

in Coeur d'Alene and its water system in Coeur d'Alene

give employment to twenty-four people. From an ex-

amination of the report of Mr. Wood upon which the

cost of operation is based, it appears that about ten

men will be employed by both systems and some addi-

tional money spent for maintenance but that it is not

contemplated to employ as many people as is now given
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employment by the plaintiff so that it will result in ulti-

mately reducing employment. The result will be that

certain employees of the Washington Water Power

Company will of necessity be discharged.

Affiant further says that he has read Release No.

898 dated September 27, 1934, of the Federal Emer-

gency Administration of Public Works, and set forth

in full in the complaint. Affiant says that the policy

announced therein, to-wit: that the Public Works Ad-

ministration will make it a practice before approving

any such municipal loan to give the public utility com-

pany an opportunity to put into effect rates at least as

low as proposed by the municipal system has not been

given with respect to the application of the City of

Coeur d'Alene, as affiant believes it is obvious from the

application for said loan and grant made to the said

City that the City did not contemplate thereby the put-

ting into effect in said City of rates for electric service

lower than those now being charged in said City by the

plaintiff ; as a matter of fact, as hereinbefore stated, the

average rate now being received by the plaintiff is lower

than the average cost to the customers in said City pro-

posed in the said application and the engineer's report

attached thereto.

Affiant further says that on November 7, 1934 Frank

T. Post, President of The Washington Water Power

Company, sent a telegram to Honorable Harold L.

Ickes, Public Works Administrator, a copy of which

is as follows:
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"SPOKANE, WASHINGTON
NOVEMBER 7, 1934

HON. HAROLD L. ICKES
PUBLIC WORKS ADMINISTRATOR
WASHINGTON D C

Congressman White of Idaho has recently stated

pubhcly that Public Works Administration has approv-

ed application City of Coeur d'Alene Idaho for loan

and grant to be used for construction Diesel engine elec-

tric generating plant and distribution system in com-

petition with our efficient hydro system stop Feel sure

this application has not been called to your attention

because its approval would violate statement of princi-

ples contained in Public Works Administration press

release number nine eighty nine dated September twen-

ty seventh nineteen thirty four stop Our present rates

in Coeur d'Alene are among the lowest in the United

States and regulated by Idaho Public Utilities Com-

mission stop Application of the City of Coeur d'Alene

for loan and grant which we had an opportunity to an-

swer does not contain any schedule of rates which City

purposes to put in force if PWA shall loan and give

it money with which to build a system to operate in

competition with our Company therein stop We have

never seen any schedule of rates proposed by the City

and it is impossible for the City to make this proposed

project self-liquidating under schedules of rates lower

than ours stop Construction of Diesel engine plant in

Coeur d'Alene at this time would seem to violate all the



136 City of Coeur d'Alene, Idaho, et al., vs.

principles contained in your press release and in other

releases of the PWA not only because of the situation

outlined above but also because there is at the present

time in this territory a large surplus of hydro generated J

electric energy which will be greatly augmented by the

Government through the Grand Coulee development

Stop Feel sure you have no intention to depart from

previously announced policies and that Coeur d'Alene

application will not be granted Stop Shall greatly ap-

preciate assurance that this situation will be given your

personal attention and I will esteem it a privilege to

have the opportunity of a personal interview and dis-

cussion of whole problem with you.

F. T. POST PRESIDENT
THE WASHINGTON WATER

FTp-w POWER COMPANY"

In reply to the above telegram Mr. Ickes sent the

following

:

"C 47 58 GOVT WASHINGTON DC NOVEM-
BER 12

F T POST
PRESIDENT THE WASHINGTON WATER

POWER CO SPOKANE WASHN

RETEL SEVENTH DOCKET 6695 COEUR ^

DALENE CITYS PROPOSED ELECTRIC
RATES CONTEMPLATE TWENTY PER-

CENT REDUCTION STOP PROPOSED WA-
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TER DEE]MED BETTER QUALITY THAN
YOURS STOP YOU HAVE ALREADY HAD
OPPORTUNITY MEET CITYS PROPOSALS
HOWEVER IF YOUR COMPANY PLACES
IN EFFECT RATE REDUCTION EQUAL
OR GREATER THAN THAT OF CITY
ELECTRIC POWER BOARD OF REVIEW
WILL CONSIDER MATTER FURTHER

HAROLD L. ICKES ADMINISTRATOR"

And on November 15th Mr. Post replied to Mr.

Ickes as follows:

"SPOKANE WASHINGTON
NOVEMBER 15, 1934

HON. HAROLD L. ICKES
PUBLIC WORKS ADMINISTRATOR
WASHINGTON DC
Retel twelfth docket six six nine five Coeur d'Alene

in the campaign before the election authorizing bond is-

sue it was not asserted by the city officials or other pro-

ponents that if the City should be authorized to go into

the electric business there would be any lowering of

rates stop It may seem strange to you but the fact is

that city officials of Coeur d'Alene at a meeting with

the Public Utilities Commission of Idaho stated to that

Commission in my presence that they were not interest-

ed in any reduction in electric rates but only in munici-

pal ownership stop The original papers filed by Coeur
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d'Alene with your Department for a loan and grant did

not contain any offer or proposal that there would fol-

low any reduction in electric rates stop We were given

a copy of this application and answered it in accordance

with its terms stop Several weeks after the Idaho local

board had made a report to Washington Mister Coe the

Mayor of Coeur d'Alene went to Washington and had

a conference with someone unknown to us stop We are

not advised as to what he said and we have no copy of

any document or paper if any filed by him stop Yester-

day we communicated with Mayor Coe and he says

that he filed no writing on that subject and that he did

have some conversation with some party whose name he

refuses to give us and that what was said about reduc-

tion of rates he states he does not remember stop Mayor

Coe had no authority from the city government to make

any representation or proposal on that subject stop We
think it is only fair that we should have a copy of any

writing or memorandum if any now in this file which

relates to any suggestion or proposal for a reduction in

rates stop As pertinent to this subject we further sug-

gest the following facts namely of the gross electric rev-

enue received by our Company from electric service ren-

dered in the State of Idaho over eighteen percent is paid

back to the people in the form of federal, state county

city and other taxes stop The municipalists do not pur-

pose to pay any taxes to the Federal Government nor

any state county or school district taxes or any moneys

in lieu thereof stop What they may do in the matter of

city bookkeeping in the way of shifting from one fund
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to another is purely a matter of speculation stop The

proposed municipal plant does not cover the entire City

but deliberately omits not only a portion thereof within

the City limits but also a portion thereof just outside

of the city limits in which sections we have over three

hundred electric customers stop In other words the mu-

nicipalists seek to corral the best part of the business

and leave the poorest part to this company stop Even

this proposed plant cannot be built with the amount of

money asked for and to create a plant or a system which

would cover the entire territory would materially in-

crease the shortage stop This section of the northwest

has been widely advertised for its water power develop-

ments and potential developments stop This Company

has six hydro plants on the Spokane River one of them

being only ten miles from Coeur d'Alene stop The Fed-

eral Government is spending many millions in develop-

ing two hydro plants in the Columbia River stop The

contractors for the Grand Coulee Dam who certainly

know their business have built a transmission line from

the dam site to Coulee City and entered into a firm con-

tract with this company for all of the electric power

needed in that enterprise stop There can be no doubt

that these contractors knew all about Diesel engine

plants stop That under these circumstances a bureau or

board of the Federal Government should seriously con-

sider a proposal to finance and subsidize a Diesel engine

electric system in Coeur d'Alene is most surprising stop

The rates of our company prevailing in this section are

among the lowest in the United States and were so de-
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termined by investigators for the Federal Trade Com-

mission stop Pursuant to order of Department of Pub-

lic Works of the State of Washington this company has

been diligently engaged for several months in making a

complete detailed inventory of all of its property in the

states of Washington and Idaho stop This inventory is

now completed and is being checked by engineers and

other employes of said department stop In the near

future a trial or hearing will be had before said depart-

ment in which we expect the Public Utilities Commis-

sion of Idaho will participate to determine the fair value

of all of the electric property of this company and also

to determine the reasonableness of all rate schedules

stop The rate schedules in each state for comparable

cities towns and communities and for agricultural ser-

vice must of necessity be substantially the same stop

Our company is controlled by state laws and by admin-

istrative and judicial bodies created by state legislatures

stop The law provides that its rates shall be fair just

reasonable adequate and non discriminatory and there

are severe penalties for violations thereof stop Our Com-

pany of course cannot make any binding contracts

which might attempt to override or usurp the functions

of state regulatory bodies stop We are advised by our

lawyers that the Public Works Administrator has no

power or authority under the law to make any loan or

grant to Coeur d'Alene for the purpose of constructing

a Diesel engine electric system stop We make this state-

ment for the purpose of not waiving this point in any

litigation that may ensue hereafter if there should be
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any such litigation stop As to the contention in the mat-

ter of the water system that the proposed water is deem-

ed of better quahty than the water that is furnished by

us from that great and beautiful lake ^ve beg to state

that the record in your files will show that the propon-

ents do not know where they can get this better quality

of water stop The suggestion seems to be that they may
sink one or several wells but how many and where and

the quantity and quality of water obtained therefrom is

purely speculative stop The water from the lake fur-

nished by our company has been held to be wholesome

and potable in accordance with the standards of the

United States Bureau of Health stop Permit me to

point out in conclusion that if the City of Coeur d'Alene

should construct and operate the proposed system in

competition with our company the inevitable result will

be that each system will lose money and that the City

of Coeur d'Alene now in a precarious financial situation

will become bankrupt

F T POST PRESIDENT
THE WASHINGTON WATER

FTP-W POWER COMPANY "

POSTAL
CHG WWP CO

RICHARD McKAY
Subscribed and sworn to before me this 20th day of

November, 1934.

F. MEADE
Notary Public for the State of
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(Seal) Idaho, residing at Coeur d'Alene,

Idaho.

C. d'A. Press

Nov. 21, '33

Kootenai County Leader

Nov. 21, '33

ENGINEERS REPORT
ON WATER AND POWER

Franklin P. Wood, Denver Authority on Water and

Power Construction, Summarizes The

Situation in Coeur d'Alene

Franklin T. Wood, Civil Engineer of Denver, Colo-

rado, called here recently by the city, to investigate and

make an appraisal of the water system supplying Coeur

d'Alene with water, made a voluminous report covering

values of the present system and requirements for a new

system together with much valuable data concerning

the same.

Mr. Wood's was here about two years ago doing pre-

liminary investigating for the city administration, at

that time. Mr. Wood's report covers the appraisal;

and the engineer in his estimate figured that securing

government funds at the rate of 4% interest on 70%
of the total would mean that the water system would
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pay out in something under 10 years. If however, it was

necessary to secure the money thru sales of bonds to

private bankers at a higher rate of interest, would then

take, according to his estimate, in excess of 15 years to

pay out. But either would pay out.

"Unquestionably," says Mr. Wood, "the proper thing

to do, if it could be done, would be to purchase both the

water and the electric system from the Washington

Water Power Company, the present owners; but it is

understood that the company will not willingly sell its

electric system, therefore, the city would be faced with

the necessity, if it decides on municipal ownership of

both departments, to construct entirely new electric and

water systems, and inasmuch as the present company

has a franchise which is good for a number of years yet,

it would be necessary to enter into competition with the

company." Continuing Mr. Wood's says:

"Under these conditions, we would recommend the

construction of wells, a Diesel Engine power plant and

electric distribution system and new water distribution

system. Using considerable care and assuming that

prices will not advance materially in the near future,

this would necessitate the issuance of approximately

$600,000.00 General Obligation Bonds to be divided as

follows

:

Water plant & system $300,000.00

Electric plant & system 300,000.00

"It is improbable that the city could secure all of

the business of either of the systems to start with, but

it is understood that some 80% of the people have sig-
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nified their willingness to buy services from the city

owned systems, and therefore the figures will be based

on the assumption that 80% of the gross business is ob-

tainable by the city. Exact figures are not obtainable,

but best estimates indicate the following.

Gross revenue from electricity $120,000.00

Gross revenue from water dept 60,000.00

Total gross revenue $180,000.00

Proportion city would expect to obtain....$144,000.00

The operation of the combined systems can be taken

as follows:

Electi;ical services 2,500,000 kw.h.

For water pumping 1,110,000 kw.h.

Total 3,610,000

COSTS;
Oil for generating power 330,000 gal. at

6c per gal $19,800.00

Lubricating oil 2,000.00

OPERATORS:
1 Chief engineer $3,000.00

3 Operators 4,500.00

1 Helper 1,500.00

Total Labor $ 9,000.00

Station Supplies 500.00

Maintenance: 11/2% of cost 2,270.00

Total station operation $33,570.00
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OTHER EXPENSES:
General Manager 3,000.00

2 distribution men 3,600.00

1 truck 600.00

Meter reader 1,600.00

Auditing and bookkeeping 3,600.00

Water Maintenance man 3,000.00

Auto and truck expense 900.00

Maintenance 3,000.00

Misc 1,700.00

Total $21,000.00

Total operation of both systems $54,570.00

"This leaves a net from operation of $80,430.00 with

which to pay the interest and sinking fund on the out-

standing bonds.

"In giving consideration to the acquisition of the

Electric department by the city, the fact that the U. S.

Government is now starting to build the Coulee Dam
and Power Project, should be recognized. When built,

it is the intention to the government to make cheap

power available thruout the northwest. It is within the

range of posibility for Coeur d'Alene to secure power

when it is ready, but if it already has a Diesel engine

plant, it will be in an advantageous position, because

such engines are very satisfactory for standby purpose

since they can start at a moments notice. On account

of the long transmission line necessary to supply the

load here, the engines would form a good talking point.
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Every indication points to an increased amount of mu-

nicipal ownership, and the sooner it is started here the

greater will be the advantage. By carrying this plan

out now, the government will have a good prospective

customer, which in a way might obtain a loan for con-

struction.

"It has been suggested that if the city builds a water

and not an electric distribution, it might be possible to

put in a smaller Diesel Plant for the purpose of fur-

nishing the power for pumping and also for street light-

ing, at the same time furnishing some lighting service

to the citizens. This would be a possibility, but it must

be realized that pole lines would need to be put up all

over the town which would cost almost as much as an

entire new distribution system. This would increase the

cost of the water system around $150,000 and would

only permit an increase in gross business of $15,000 or

$20,000 per year, and would not really be advisable,

since only $150,000 more avouM be required for the en-

tire system.

"The attached Tables No. 1 and 2 are made up for

the purpose of indicating the relative value of obtaining

the money from private and government sources. In

either case it is assumed that the City would start out

with approximately 80% of the business and build it

up gradually until it had all of the load.

"WATER SUPPLY. All indications point to an

increasing pollution of the lake water due to mill opera-

tions near the upper end. It also appears that con-
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siderable difficulty is being experienced in keeping sur-

face water out of the intake. When taken 90 feet be-

low the surface as is being done now, it should be rea-

sonably free from contamination, but at any event, it

is and will be necessary to continue to treat it for bac-

teriological content. It would be quite impractical to

take out lead and other mineral pollution.

"It seems desirable therefore to consider the use of

wells, should the City take over the system separate

from or in connection with the electric system.

"Xmnerous wells in the immediate vicinity indicate

the presence of a large body of underground water

which is at least as good as the lake water and much less

subject to contamination.

"In order to check our conclusions, we had Mr. O.

F. Zingraf of Spokane, who has had much experience

in well drilling in Idaho, visit the various possible sites

and he concurs in the conclusions herein stated, viz., that

water in ample supply and of good quality can be ob-

tained by sinking wells. It is probable that such wells

would not need to be more than 125 feet deep and water

would stand probably within 75 feet of the surface,

making pumping costs comparatively inexpensive.

"LOCATION. The old mill site between the town

and Tubbs Hill seems to be ideally located for installa-

tion of the electric plant and well system. It is on a

railtrack, from which a spur could be inexpensively

constructed and contains enough land to permit the con-

struction of a building of pleasing appearance, sur-
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rounded by lawns and parking to beautify the neighbor-

hood; at the same time there is enough land for indus-

trial plant sites should there be a demand created for

them.

"The power plant would be built at the well site and

a part of the building would cover it so that the one crew

of men could operate both systems.

"However, before actually selecting this site some

prospecting should be done for water. $500.00 spent in

sinking test wells and investigating the water should en-

able the city to decide definitely on this point.

"In conection with the plant, we recommend a large

reservoir on Tubbs Hill and probably an elevated stor-

age tank in the north end of town to equalize the pres-

sure.

"In conclusion, attention should be drawn to the fact

many times pointed out before, that the city and people

of Coeur d'Alene are paying for the water and light

systems now, but not getting them. Even though it

might be possible to only get a part of the business now

there is no question but that the bonds will be paid out

without the people being assessed anything in the way

of taxes to pay therefore.

"In any undertaking of this nature, the interest

charges are the principal cause of high rates. If the

interest charges could be abolished the actual cost of

operation would not be over $1.00 per month for water

and l^c per kilowatt for electricity for the ordinary

household.
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"The building of the system would put many men to

work and be a material benefit in keeping people off of

the charity list and it should be understood of course

that local people should be employed in so far as possi-

ble, and local merchants patronized in the purchases."

Respectfully submitted,

FRANKLIN T. WOOD.

Leader, Dec. 8, 1933.

POSITION OF CITY EXPLAINED

ON PLANT OWNERSHIP

Councilman McEuen Turns Light On Proposed Water

And Electric Plants and Bond Issue

The following communication to The Leader is pub-

lished in full. It comes from a member of the city coun-

cil, himself a former mayor of Coeur d'Alene, who has

been closely allied with public life and the interests of

the city for many years. In the present council Dr. Mc-

Euen is chairman of the light and water committee, and

has taken an active part in promoting the proposed mu-

nicipal ownership effort of Coeur d'Alene.

Mr. Editor:

I would like at this time to answer the questions that
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have been asked, through the Press regarding "What
the city council intends to do with the $600,000 bond

issue they are asking the voters of this city for?"

It is our intention to build a water, light and power

plant. The proceeds from which will be used for the

benefit of the community. The question has been raised

as to how the plant is to be paid for. The earnings of

the plant will be used to pay off all bond indebtedness,

by being transferred to the city treasury, then used to

pay off the bonds or any other use that may arise. We
have data that proves beyond all doubt that a municipal

plant in Coeur d'Alene will pay its own way, and that

it will not be necessary to raise one penny of taxes on

property to pay off any portion of the $600,000 bonds.

If the electric light and water business was a poor in-

vestment. Why would the United States government

be lending aid to cities to acquire their utilities and why

would private bonding houses offer to take the bonds as

they already have in this particular case?

We intend to build a plant building of a very neat de-

sign to house the generating and pumping machinery,

that will be a credit to our city, surrounded by a neat

park . Three Diesel engines of the latest design, each

driving a 500 K. W. A. C. generator with exciter and

necessary switching and fuel oil equipment. Also a much

larger and better designed electric distribution system,

with a higher voltage on the primary side of the trans-

formers, this will mean hotter electricity for home use.

We intend to bring out street lighting (which we need
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so bad) up to a class with other cities that own their

power plants, street lighting that we citizens can be

proud of. We intend to connect up all porch lights on

the city side of the meter so that each residence can have

a porch light all night; also retain the present street

lighting system, this will improve our street lighting ten

fold. Light is the greatest weapon known to cut down

crime.

When the people jointly own their utilities they have

no desire to exploit any citizen. This point is empha-

sized by the freedom that will be given the water users.

Each consumer will be allowed to do necessary sprinkl-

ing at any time he or she sees fit. There will be no dis-

crimination between residence, heretofore some resi-

dnts have been on a meter while their neighbor has not.

There will be no residence water meters all consumers

will be treated alike.

The water mains of the present system are much too

small to adequately supply the amount of water a city

of this size requires. The new system as planned is so

designed and gridironed as to give a good supply in

all parts of the city, much larger mains will be neces-

sary in many places. In the new system there will be

only 20 per cent of four inch mains. (Where with the

present system, according to the underwriters map,

there is 60 per cent four inch mains.) Two reservoirs

are contemplated in this system a 2,000,000 gal. reser-

voir located at an elevation of 225 ft. and a 250,000 gal.

elevated steel tank located in the north end of the city
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on Locust street. This is to overcome the lack of pres-

sure in that locahty. The installation of the water and

light systems will put many men to work, who will have

to be residents of this city, preferably taxpayers.

Each property holder's water pipes will be connected

directly to the city water mains without charge.

The matter of pure water has been given much con-

sideration and in order to obtain pure water supply, it

will be necessary to take it from deep wells.

Our engineer while here made a thorough investiga-

tion of the conditions of the water mains now in use in

our city, by digging down to the water mains. He
found the mains in excellent condition but it will be

advisable to install new couplings if the city should pur-

chase the present system from the power company. If

purchased there will be the same amount of work as

there would be if an entirely new system was installed.

It is planned to place mains and poles in the alleys

wherever possible.

The cost of an entirely new water system including

well, pumping machinery, installation, buildings, elec-

tric generating machinery and equipment, distribution

system is completely covered by the $600,000 appro-

priation.

A prosperous city can only be built upon cheap power.

This plan will give this city power cheap enough so that

it can make it an inducement to bring manufacturing to

our city, enlarge the city's payroll, which will not only
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help the home owner, but will also help the merchant,

the landlord and pay grocery bills. This city has lost

several such opportunities already by not having cheap

power.

We councilmen have spent three years going over

this matter, and have considered it very carefully. We
own property and we do not feel that in any way are

placing a mortgage upon it. We are confident that the

plant will pay its way out, will reduce taxes, lower rates

and pay into the city treasury a profit each year the

same as other municipally owned plants are doing. The

average profit made on municipally owned plants in

cities of 2500 population is approximately $50,000 per

year, up to and over $1,000,000 in large cities. Over

50.7 per cent of all power plants in the United States

are municipally owned, there are over 2500 municipal

plants. If any one who is in doubt will call at my of-

fice I will gladly show them a book showing just what

profits the municipally owned plants are making

throughout the United States.

Did it ever occur to you that from time to time you

have been asked to vote obligation bonds such as for avi-

ation field, street grading, curbing, paving, side walks,

sewers, school bonds and for many other improvements ?

These bonds were a direct lien on your property, you

had to dig down in your jeans to pay every cent of

them. But when it comes to voting a bond issue that

will pay for itself and also return a big profit to the tax

payer, you immediately hear a big holler go up that "It
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can't be done', It will raise my taxes." Did you ever

stop to figure where this big noise came from ? The pri-

vate interests don't like to turn over to the taxpayers

what rightfully belongs to them, the profits on the neces-

sities of life, light, power and water.

If you wish in the future to have cheaper rates on

water you should vote for both the electric and water

bonds. If only the water bonds carry it will be neces-

sary to purchase power from the power company for

pumping. The only possible way to get cheap water

is to own your electric generating plant then it will be

possible to pump water at a very low cost. Many cities

who own their own utilities make no charge for pump-

ing. The electric department donates the power to the

water department. The little city to the north of us,

Bonners Ferry a little over 1,000 population, makes no

charge for street lighting and no charge for pumping

water for fire hydrant service.

Mr. Taxpayers, by establishing your plant and dis-

tribution system you will be in line to buy electricity

from the government at Coulee Dam, cheap power and

nothing else will build your city. The government is

generating electric current at Muscle Shoals at a cost

of 1 1-3 mills and is selling it to the Alabama Power

Company for 2 mills a K. W. They retail it to the peo-

ple at 16 cents a kilowatt. Our government has notified

the cities that they can have it for 2 mills a kilowatt, if

they will install their own distribution systems. Now
are we going to be ready when the Coulee Dam is com-

pleted to get cheap power?
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Vote these bonds and build a future for Coeur

d'Alene city.

DR. S. H. McEUEN

Chairman, Fire, Light and Water Committee.

EXTRACT FROM TALK BY FRANKLIN P.

WOOD, DENVER ENGINEER

From Kootenai County Leader, Dec. 11, 1933.

Now, let us take some rather specilSc figures. If you

build a new distribution water system, new electric dis-

tribution system and new Diesel Oil Engine Power

Plant, you can undoubtedly secure 30% as a gift from

the government whether you sell your bonds to the

government or to private investors. In case of the gov-

ernment, you would pay but 4% interest. If from pri-

vate sources, probably 6%. In any event you would not

have to borrow in excess of $500,000 to construct entire-

ly new systems.

Suppose you went into competition with the Wash-

ington Water Power Company. You could undoubted-

ly get a large share of the load to start with. To carry

the bonds will require at least 2-3 of the taxpayers vot-

ing for them. This means that you will have 2-3 of the

load because they are not going to vote for it unless

they want it. Then too, you will have better water and
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your own system, and it would be a poor sort of a citi-

zen who would not support his own project. Under

these conditions we estimate that you will have a gross

revenue from the electric department of at least $100,-

000 per year and from the water of $60,000 per year, or

a total of $160,000. With a modern Diesel Power

House and Well Water system, the expense of opera-

tion should not exceed $80,000 per year, which leaves a

net from operation.

(Title of Court and Cause.)

MOTION

Filed November 20, 1934.

Comes now the plaintiff and moves the court for an

injunction pendente lite in the above entitled cause, en-

joining and restraining the defendants and each there-

of, and their and each of their assistants, agents, em-

ployes and attorneys, and all persons acting through

or under them, or any of them from proceeding with

or making effective any act or transaction in connection

with or in furtherance of the construction of a muni-

cipal electric generating plant and distribution system,

or the financing thereof with Federal Emergency Ad-

ministration of Public Works funds or gifts or grants,

or from issuing, pledging, selling or delivering any

bonds of the City of Coeur d'AIene which are purported
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to be authorized by Ordinance No. 713, referred to in

the complaint, or accepting, using or applying any

moneys, the proceeds of any loan, grant or gift from the

Federal Emergency Administration of Public Works

for any of said purposes, and from the commission of

any of the acts complained of in the complaint in said

cause; and that this court issue an order to the defend-

ants to show cause at a time and place to be fixed by

this court why the said injunction should not be issued.

This motion is made upon the verified complaint

filed herein and the affidavit of Richard McKay filed

herein, together with the exhibits attached to said com-

plaint and the said affidavit.

JOHN P. GRAY
W. F. McNAUGHTON
ROBERT H. ELDER

(Title of Court and Cause)

MOTION TO DISMISS

Filed December 8, 1934.

Now comes Harold L. Ickes, as Federal Emergency

Administrator of Public Works, defendant herein, and

moves the court to dismiss the amended bill of com-

plaint filed in this case upon the ground that it does

not state any matter of equity entitling the plaintiff to

the relief prayed for, nor are the facts as stated suf-
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ficient to entitle the plaintiff to any relief against the

defendants.

WHEREFORE this defendant prays that the whole

of said amended bill of complaint may be dismissed.

HENRY T. HUNT
as Special Assistant to the Attor-

ney General, Attorney for Harold

L. Ickes as Federal Emergency

Administrator of Public Works,

J. A. CARVER
United States Attorney for Idaho.

E. H. CASTERLIN
Assistant U. S. Attorney for Ida-

ho.

FRANK GRIFFIN
Assistant U. S. Attorney for Ida-

ho.

(Title of Court and Cause.)

MOTION TO DISMISS AMENDED BILL OF
COMPLAINT

Filed December 6, 1934.

Now comes the defendants above named, except the

defendant Harold L. Ickes, Federal Emergency Ad-

ministrator of Public Works, and move to dismiss the
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Amended Bill of Complaint of plaintiff on file herein,

upon the following grounds arising upon the face of

said Amended Bill of Complaint, to-wit:

I.

That said Amended Bill of Complaint does not state

facts sufficient to constitute a valid cause of action

in equity in favor of the plaintiff and against these de-

fendants or any of them.

II.

That the facts alleged in said Amended Bill of Com-

plaint are insufficient to constitute a valid cause of ac-

tion in equity or to entitle the plaintiff to equitable re-

lief.

III.

That said Amended Bill of Complaint does not state

any matter of equity entitling the plaintiff to the relief

prayed for, nor are the facts therein stated sufficient to

entitle the plaintiff to any relief against these defend-

ants.

WHEREFORE, these defendants pray that said

Amended Bill of Complaint be dismissed and that they

recover their costs and disbursements herein expended.

W. B. McFARLAND,
C. H. POTTS,

Attorneys for defendants, ex-

c e p t defendant, Harold L.

Ickes, Federal Emergency Ad-



160 City of Coeur d'Alene, Idaho, et at., vs.

ministrator of Public Works,

Residence and P. O. Address,

Coeur d'Alene, Idaho.

(Service Acknowledged)

(Title of Court and Cause)

MOTION OF DEFENDANTS, EXCEPT DE

FENDANT HAROLD L. ICKES, FEDERAL

EMERGENCY ADMINISTRATOR OF
PUBLIC WORKS, TO STRIKE REDUN-

DANT MATTER FROM AMENDED
BILL OF COMPLAINT

Filed December 6, 1934.

Now come the defendants above named, except the

defendant, Harold L. Ickes, Federal Emergency Ad-

ministrator of Public Works, and move the Court to

strike from the Amended Bill of Complaint the por-

tions thereof hereinafter designated, for the reason that

the same are redundant, superfluous, sham and frivo-

lous, and are not material to the alleged cause of action

stated in said Amended Bill of Complaint, to-wit:
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1.

All that part of Paragraph V, beginning with the

words "said power plants" on page 4 of the Amended

Bill of Complaint, and continuing to the end of said

Paragraph V.

2.

All that part of Paragraph VII, beginning with the

words "For the year 1934" in the fourteenth line of

page 7, and continuing to the end of said Paragraph

VII.

3.

All of Paragraph XII of the Amended Bill of Com-

plaint.

4.

All of Paragraph XIII of the Amended Bill of

Complaint.

5.

All of Paragraph XV of the Amended Bill of Com-

plaint.

6.

All of Paragraph XVI of the Amended Bill of Com-

plaint.

7.

All of Paragraph XVIII of the Amended Bill of

Complaint.

8.

All of Paragraph XIX of the Amended Bill of Com-

plaint..

9.

All of Paragraph XX of the Amended Bill of Com-
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plaint.

W. B. McFARLAND
C. H. POTTS,
Attorneys for defendants, ex-

cept defendant, Harold L.

Ickes, Federal Emergency Ad-

ministrator of Public Works,

Residence and P. O. Address,

Coeur d'Alene, Idaho.

(Service Acknowledged)

(Title of Court and Cause)

ORDER
Filed December 13, 1934.

In harmony with the memorandum opinion filed this

date, it is ordered that the defendants' motions to dis-

miss are denied.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

ORDER
Filed December 13, 1934.

In harmony with memorandum opinion filed this date
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motion of the defendants, City and its officers, to strike

certain allegations from the bill is denied.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

OPINION

Filed December 13, 1934.

John P. Gray, W. F. McNaughton, Robert H. El-

der, All of Coeur d'Alene, Idaho,

Attorneys for the plaintiff.

W. B. McFarland, C. H. Potts, of Coeur d'Alene,

Idaho,

Attorneys for City of Coeur

d'Alene, Officers and City

Council of said City, De-

fendants.

Henry T. Hunt, Special Assistant to the Attorney

General, Washington, D, C.

John A. Carver, District Attorney for Idaho; E. H.

Casterlin, Assistant District Attorney for Idaho;

Frank Griffin, Assistant District Attorney for Idaho,

all of Boise, Idaho,

Attorneys for Harold L.

Ickes, Federal Emergency
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Administrator of Public

Works, defendant.

CAVANAH, DISTRICT JUDGE:

The Washington Water Power Company engaged in

generation and sale of electrical energy in the State of

Idaho, and as a franchise holder and tax payer in the

City of Coeur d'Alene, brings this suit against the City

and certain of its officers and the Administrator of the

Federal Emergency Administration of Public Works

to restrain their issuing, pledging and selling certain

bonds of the City and accepting and applying any loan

or grant from the Federal Emergency Administration

of Public Works for the construction of a municipal

diesel engine generating plant and electrical distribu-

tion system and challenges the validity of the plan and

proceedings upon the grounds that they are violative

of the Fifth, Tenth and Fourteenth Amendments of

the Constitution of the United States and of Section

Three, Article Eight of the Constitution of the State

of Idaho, in that they deprive the plaintiff of its prop-

erty without due process of law and an unlawful inva-

sion of power reserved to the States and not delegated

to the United States when enacting the National In-

dustrial Recovery Act, and that no power is granted

to Congi-ess to make a loan or grant of moneys of the

United States to the City for the purpose of construct-

ing the plant, and that the loan and grant involved are

in excess of and outside the scope of the National In-

dustrial Recovery Act, as they constitute the financing
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by the Federal Government of a purely local proprie-

tory business.

The foundation of jurisdiction is the diversity of cit-

izenship and a controversy arising under the constitu-

tion and laws of the United States.

The defendants have moved to dismiss the bill and we

are confined to the averments of it, which are volumi-

nous, when in solving the questions presented. The es-

sential facts as averred are: that the plaintiff is author-

ized to engage in the generation and distribution of elec-

trical energy and as a public service corporation owns

a hydro-electric power plant situated in the Spokane

River at Post Falls, Idaho, about ten miles from the

City of Coeur d'Alene, and several other plants situa-

ted on the River in the State of Washington, for the

purpose of furnishing service to many of its customers

and users of power in Northern Idaho and Eastern

Washington, and are furnishing and do render electrical

service to the territory in Idaho under authority of the

Public Utilities Commission of the State; that it has

expended more than Five Million Dollars in the con-

struction and improvement of its electrical facilities in

Idaho, and has issued and has outstanding bonds and

stocks and a substantial portion of its stocks have been

sold to its customers and employees and other citizens

residing in the territory in which it operates; that its

net earnings have been decreased very substantially

during the years of the depression by reason of taxes

and operating expenses.
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On October 19, 1903, the Village of Coeur d'Alene

predecessor of the City granted to the predecessor in

interest of the plaintiff, a franchise for the furnishing

to the inhabitants of the village, electricity for lighting

and other purposes for a period of fifty years. In 1930,

the plaintiff purchased the system and operated it.

Since acquiring it the plaintiff has expended more than

thirty-three thousand dollars in improvement and re-

construction of the system, and Twenty-seven Thous-

and Dollars for installation of new transformers.

The rates charged for such service in Idaho are sub-

ject to regulation and control by the Public Utilities

Commission of the State.

The City has a population of 8297 and plaintiff does

and its predecessor in interest has for more than thirty

years furnished electrical service to all classes of cus-

tomers in the City who number 2377 and 332 additional

customers residing in territory adjacent to the City.

The investment plaintiff has in the City is more than

$200,000.00 and it pays taxes to the Government,

State, County and City in large amounts.

On November 2, 1933 the City enacted an ordinance

calling for an election for the purpose of submitting to

the voters the proposition of the issuance of municipal

bonds of $300,000.00 for the purpose of paying the

costs and expenses of acquiring, by purchase or con-

struction, a light and power plant and distribution sys-

tem, and at the same time it also adopted an ordinance

providing for the issuance of municipal bonds of $300,-



The Washington Water Power Company 167

000.00 to pay the costs and expenses of acquiring by

purchase or by construction, a water system. The election

was held submitting for approval the two propositions,

which resulted in their approval by more than two-

thirds vote. After the City Council declared that the

bond election had carried, it authorized the proper of-

ficers of the City to prepare an application to be made

to the Federal Administration of Public Works for

funds to construct the water system and light and power

plant in the City. Pursuant to the direction of the

Council, the officers of the City, on December 14, 1933,

filed with the Federal Administration of Public Works
application wherein a loan was requested of $650,000.00,

and a net loan of $475,000.00 which is alleged to exclude

a thirty per cent grant for the cost of labor and ma-

terials to be used in the construction of the electric and

water systems. In the application it is stated that the

total cost of the electric distribution and street lighting

system is estimated to be $337,580.00 which is in excess

of the amount of indebtedness authorized to be incurred

for the purpose mentioned in the ordinance and the elec-

tion held pursuant to the ordinance. Of the sum of

$337,580.00 the total cost of labor and material is esti-

mated at $276,512.91, and thi contractor's profit there-

on at $27,578.09, a total of $304,091.00 and other costi.

are estimated to be $44,480.00. Protest against the ap-

proval of the application was filed by the plaintiff with

the Federal Administration of Public Works but it

was approved by the Administrator in the amount of

$337,580.00 for the electrical system, of which sum part
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is to be a loan and part a grant. The City intends to

enter into a contract, which it has already executed,

with the Federal Administrator of Public Works for

$337,580.00 and to issue and pledge its general obli-

gation bonds as security for the amount of the loan and

will construct the electrical system. Further it is al-

leged that the acts of the defendants will incur an in-

debtedness and create a liability exceeding the annual

income and revenue of the City for that year without the

assent of two-thirds of the voters and without provision

being made for the collection of an annual tax for the

interest on such indebtedness as it falls due and to con-

stitute a sinking fund for the payment of the principal

as provided in Section Three of Article Eight of the

Constitution of the State of Idaho. That under the

laws of the State the Public Utilities Commission has

power to regulate and supervise rates and service of the

plaintiff in supplying power and light and of any mu-

nicipally owned utility, the Mayor and Council have

exclusive power of regulation of rates and supervision

of the service.

It is further alleged that prior to and during the

campaign of the election at which the citizens voted on

the proposition of issuing the bonds, an engineer em-

ployed by the City made an erroneous report as to the

feasibility and cost of building a municipal light and

power system by the City, and the cost of electric cur-

rent to the consumers, which was by him at meetings

held, and by publication given publicity, and that the

voters were not advised of the omission of two sections
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of the City from distribution and service as disclosed

in the report. Untrue and mis-statements are alleged

as ha\ang been made and published by the chairman of

the fire, light and water committee of the City to the

voters as to the cost of each system, not costing more

than $300,000.00 and the kind of service to be rendered:

The allegation appears that the properties and business

of the plaintiff will suffer irreparable injury, disruption

and damage if it should lose the electric utility business

of the City through the illegal acts of the defendants,

and it asserts that the reason thereof is that if the mu-

nicipal light system is erected it will be compelled either

to enter into competition and suffer substantial losses

in its operations or abandon entirely its property and

system in the City, which would result in discharging of

a large number of employees. Its business consists in

serving various users in large and small towns, rural

districts, farms, mines, mills and smelters, and pumping

water for irrigation, and each class lends aid to plain-

tiff's ability to carry on the others and are incapable of

withdrawal without impairment of plaintiff's ability to

serve the others. That the plan, if consummated, with

the aid of a grant and loan from the Federal Govern-

ment will result in unemployment of its employees. The

application to the administrator is attached to the bill

and it is alleged that there was attached thereto the en-

gineer's report as to the type, expense of generation of

electricity and cost of the system which is erroneous in

many respects ; that it is the intention of the defendants,

first to construct a plant calculated primarily to serve
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the business sections and the more populous sections of

the City and that it will be unable to extend the service

throughout the entire city with the funds which it has

proposed to borrow and receive as a grant from the

Federal Government, which will leave the plaintiff the

sparsely populated sections of the City wherein the bus-

iness is unprofitable and where plaintiff, if it continues

to do business in the City would be unable to serve at

reasonable rates without loss; that in the City's appli-

cation for the loan and grant for the two systems, one

hundred sixty men would be employed in the construc-

tion of the plants for a period of six months and in the

engineer's report attached to the application, the labor

costs of operation will include five men and one clerk,

and in the operation of the water system three men and

clerical help and office supplies aggregating $2000.00;

that the plaintiff at the present time, has employed in

the electric light and water service in the City twenty-

four employees.

In the release of the Federal Administrator of date

September 27, 1934, and other facts stated, it is de-

clared that the purpose which he has adopted with re-

spect to applications of municipalities for loans and

grants is to make electricity more available and at

cheaper rates than those of the existing utility.

With this recital of the facts as averred in the bill we

approach the consideration of the questions involved

when applied to them. The plaintiff asserts that it has

acquired, under the ordinance of the City, a valid fran-
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chise which is a property right, and within the protec-

tion of the constitution of the United States, against il-

legal competition and destruction and that such right

is protected under the principles now recognized by the

Federal Courts in the cases of Walla Walla City vs.

Walla Walla Water Company 172 U. S. 1; Boise Ar-

tesian Hot and Cold Water Company vs. Boise City,

230 U. S. 84; Frost vs. Corporation Commission Okla-

homa, et al., 278 U. S. 515; City of Campbell, Mo., vs.

Arkansas ^lissouri Power Company, 55 Fed. (2nd)

560; Iowa Southern Utilities Company vs. Cassill et

al., (CCA 8th) 69 Fed. (2nd) 703; Missouri Public

Service Company vs. City of Concordia, Mo., et al., 8

Fed. Supp. 1 ; and as a property owner and tax payer

in the City it has a right to restrain the City from tak-

ing the illegal steps averred in the bill. If the acts of

the City as averred in the bill are unconstitutional and

invalid there seems to be no doubt but what the plain-

tiff has a right to restrain the consummation of them if

it will suffer a direct injury by reason thereof, but the

validity of an act of Congress will not be considered by

the Court on the ground that it is merely unconstitu-

tional unless the plaintiff who invokes the power is able

to show that it is not only invalid but that it has, or is

immediately in danger of sustaining some direct injury

as a result of its enforcement. In reply to plaintiff's

contention the stress of the argument as urged by de-

fendants is that under the plan for acquiring the elec-

tric system. Congress had power to enact the National

Industrial Recovery Act from which authority is given
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to the Federal Administrator to make the loan and

grant for the construction of the system under the com-

merce and general welfare clauses of the constitution

and the existence of an emergency. It is apparent that

the National Industrial Recovery Act is predicated upon

the thought expressed in it: "That a national emergency

productive of widespread unemployment and disorgani-

zation of industry, which burdens interstate and foreign

commerce, affects the public welfare, and undermines

the standards of living of the American people, is here-

by declared to exist. It is hereby declared to be the

policy of Congress to remove obstructions to the free

flow of interstate and foreign commerce which tends to

diminish the amount thereof," Section 401, Title 40,

USCA, provides: "To affect the purposes of this chap-

ter the President is hereby authorized to create Federal

Emergency Administration of Public Works, all of the

powers of which shall be exercised by a Federal Emer-

gency Administrator of Public Works." In Section

402 of the act it is also provided: "The administrator,

under the direction of the President shall prepare a

comprehensive program of Public works, which shall

include among other things, the following: (a) Con-

struction, repair and improvement of ***** all public

buildings and any publicly owned instrumentalities and

facilities." Then Section 403 of the act provides: "With

a view to increasing employment quickly ( while reason-

ably securing any loans made by the United States)

the President is authorized and empowered, through the

Administrator or through such other agencies as he
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may designate or create, (1) to construct, finance, or

aid in the construction or financing, of any public-works

project included in the program prepared pursuant to

section 402 ; ( 2 ) upon such terms as the President shall

prescribe, to make grants to states, municipalities, or

other public bodies for the construction, repair, or im-

provement of any such project, but no such grant shall

be in excess of 30 per centum of the cost of the labor and

materials employed upon such project, ******* *."

These provisions of the act and the facts alleged re-

quire the consideration, first; Whether plaintiff will or

is in immediate danger of suffering direct injury by rea-

son of the consummation of the plan by the City with

the Government. The bill states that as a franchise

holder and tax-payer in the City, the plaintiff has an in-

vestment in its system of more than Five Million Dol-

lars in Idaho, and more than Two Hundred Thousand

Dollars in the City, and pays Government, State,

County and City taxes in large amounts; that the plan

covering the acquiring and construction of the system

calls for an expenditure of $337,580.00, which has been

approved by the Administrator and the contract al-

ready executed by the City for a loan and grant and

which exceeds the amount authorized by the ordinance

and voters of the City; that such amount would be in-

sufficient to complete the plant and will leave an in-

complete and inadequate plant requiring the levying

by the City of a large amount in taxes to complete it;

that the plan is unsound from an economic standpoint

and will not eliminate unfair competitive practices, but
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will tend to promote unfair and illegal competition

which will result in a destruction of its property rights

and deprive it of the right to continue furnishing elec-

tric light and power to the adjacent cities and territories

of Northern Idaho, which are connected with its system

in the City of Coeur d'Alene. From these and other

facts appearing in the bill it would seem that the plain-

tiff has sufficient amount of interest and will suffer in-

jury by reason of the adoption of the plan and con-

struction of the system, and would as a tax payer be sub-

jected to the payment of an illegal tax if the loan and

grant are unauthorized, to entitle it to question the le-

gality of the plan.

Second. Does the commerce clause of the national

constitution conferring upon Congress the power to

"regulate commerce with foreign nations and among the

several states and with the Indian tribes" grant to it

the power to make the loan and grant involved in this

controversy?

One of the influential causes which lead to the adop-

tion of the constitution was the need of an equitable

regulation of commerce and the vesting in Congress

power to regulate Interstate commerce so that uniform-

ity of regulation would be insured against discriminat-

ing and conflicting state legislation, and the most con-

fusing topic since its adoption in American Constitu-

tional Law is : what is the proper dividing line between

the respective powers of Congress and those of the

States to regulate commerce? The test as to which has
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the power as to a particular matter is not the kind of

business one is engaged in but whether the business is

carried on between the states or affects them. Whether

it is of an interstate or intrastate character is to be de-

termined by what is actually done. The decisions of the

Courts have not been uniform upon the subject but the

fundamental principles are fairly settled and the dif-

ference of opinion manifested in the decisions have been

on the application of fundamental principles to the par-

ticular facts. The Supreme Court has often said that

an arbitrary rule defining the line separating the ex-

clusive power of the Nation from the power of the state

cannot be established in view of the particular circum-

stances and rights involved, but there is uniformity of

thought in the decisions that Congressional power over

commerce is as to the subject of commerce which are

national in their character and require a uniform plan

of regulation affecting alike all of the states. It does

not extend to regulate purely internal commerce of a

state as the state has that reserved right. Kansas vs.

Colorado, et al., 206 U. S. 46. Whether the particular

transaction or act is one of Interstate Commerce, sub-

stance and not form must control.

These principles of limitation of the power of Con-

gress as to the nature and extent of transactions under

the commerce clause may be summarized to be, that ac-

tivities which affect interstate commerce are within the

power of the Central Government and Congress having

the right in the field of interstate commerce has only

power to legislate in matters affecting and obstructing
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the free flow of such commerce. The particular facts

alleged in the bill and which we are confined to when

applying the principles thus stated are ; that the City on

November 2, 1933, called an election for the purpose

of submitting to the voters the propositions of issuance

of municipal bonds for $300,000.00 to be used in acquir-

ing by purchase of construction, an electric system, and

$300,000.00 to acquire a water system which were ap-

proved by a two-thirds vote. It then applied to the

Federal Administrator of Public Works for funds of

$650,000.00 to construct the two systems, a net loan of

$475,000.00 which excludes thirty per cent grant to be

used in the construction of the systems. The total cost

of the electric system is estimated to be $337,580.00.

The type of the electric system is a diesel plant and is

to be located and operated within the City and State and

to furnish electric current only to inhabitants of the

City who will be the only ones to use and be benefited

by it. In no way will it be extended across the state line

and can only be treated as a local system which will be

intrastate, and not interstate and not affecting directly

or indirectly interstate commerce. So the application

of the National Industrial Recovery Act to the transac-

tion and plan involved in the present case cannot be

construed as affecting interstate commerce or justified

upon the ground that power is given to the National

Government under that clause. Tenth Amendment of

United States Constitution. Hammer vs. Dagenhart

et al., 247 U. S. 251; Oliver Iron Min. Co. vs. Lord et

al., 262 U. S. 172; Child Labor Tax Case, 259 LL S.
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20; Kansas vs. Colorado, Supra; Missouri Public Ser-

vice Co. vs City of Concordia et al., (Supra). We
must look beyond the Commerce clause for congression-

al authority and it is said to be found in the general

welfare clause of the constitution.

Third. We come then, next to consider whether

Congress under Section 8 of Act 1, of the Constitution,

"The Congress shall have power to lay and collect taxes,

duties, imposts and excise, to pay the debts and provide

for the common defense and general welfare of the

United States; but all duties, imposts and excises shall

be uniform throughout the United States"; has power

to make the loan and grant authorized by the National

Industrial Recovery Act when applied to the facts we

are considering. The reasons urged by the defendants

as to why Congress has such power seems to relate to

the extent of the power of Congress and not to the limi-

tations imposed by the constitution on its actions. The

uniform interpretation of this clause from the adoption

of the constitution by the Courts and interpreters of it

is that the Government of the United States can claim

no power which is not granted to it by the constitution

as it is one of enumerated and delegated powers, its au-

thority being defined and limited by the constitution.

Those powers enumerated were all with the view to

"common defense and general welfare" and are parts

of the sentence which embraced the whole of the eighth

section of the first Article. Their objects cannot be

stretched beyond the objects indicated in the enumerat-

ed powers granted by the Section. The Supreme Court
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and interpreters of the constitution have given it the

construction that if the welfare be not general but spe-

cial it is not within the scope of the constitution, and

the limitation of the words "general welfare" and its

object and operation are to be general and not local.

It does not grant power to Congress to appropriate

moneys of the National Government for local or state

benefit, as such appropriation is restricted to purposes

of common defense and of national benefit, affecting

the Nation as a whole. This view and spirit of con-

struction was recognized by the Supreme Court when

speaking through Mr. Chief Justice Marshall in con-

sidering the general welfare clause in the case of Gib-

bons vs. Ogden, 9 Wheaton 1, where he said "The

genius and character of the whole Government seem to

be that its action is to be applied to all the external con-

cerns of the Nation, and to those internal concerns which

affect the States generally; but not to those which are

completely within a particular state, which do not effect

other states, and with which it is not necessary to in-

terfere, for the purpose of executing some of the gen-

eral powers of the Government. The completely in-

ternal commerce of a state, then, may be considered as

reserved for the state itself."

Again the Supreme Court confirmed the soundness

of the construction given by Chief Justice Marshall in

the case of Kansas vs. Colorado (Supra) where it is

said: "But the proposition that there are legislative

powers affecting the Nation as a whole which belongs to,

although not expressed in the grant of powers, is in
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direct conflict with the doctrine that this is a govern-

ment of enumerated powers. That this is such a gov-

ermiient clearly appears from the Constitution, inde-

pendently of the amendments, for otherwise there would

be an instrument granting certain specified things made

operative to grant other and distinct things. This nat-

ural construction of the original body of the Constitu-

tion is made absolutely certain by the Tenth Amend-

ment. This amendment, which was seemingly adopted

with prescience of just such contention as the present,

disclosed the widespread fear that the National Gov-

ernment might, under the pressure of a supposed gener-

al welfare, attempt to exercise powers which had not

been granted. With equal determination the framers

intended that no such assumption should ever find jus-

tification in the organic act, and that if in the future

further powers seemed necessary they should be granted

by the people in the manner they had provided for

amending that act. It reads: 'The powers not delegated

to the United States by the Constitution, nor prohibited

by it to the States, are reserved to the States respective-

ly, or to the people.' The argument of counsel ignores the

principal factor in this article, to wit, 'the people.' Its

principal purpose was not the distribution of power

between the United States and the States, but a reser-

vation to the people of all powers not granted. The

preamble of the Constitution declares who framed it,

'we the people of the United States,' not the people of

one state, but the people of all the states, and Article X
reserves to the people of all the States the powers not
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delegated to the United States. The powers affecting

the internal affairs of the States not granted to the

United States by the Constitution, nor prohibited by-

it to the States, are reserved to the States respectively,

and all powers of a national character which are not

delegated to the National Government by the Constitu-

tion are reserved to the people of the United States.

The people who adopted the Constitution knew that in

the nature of things they could not forsee all the ques-

tions which might arise in the future, all the circum-

stances which might call for the exercise of further na-

tional powers than those granted to the United States,

and after making provision for an amendment to the

Constitution by which any needed additional powers

would be granted, they reserved to themselves all pow-

ers not so delegated. This Article X is not to be shorn

of its meaning by any narrow or technical construction,

but is to be considered fairly and liberally so as to give

effect to its scope and meaning. As we said, construing

an express limitation on the powers of Congress, in

Fairbanks v. United States, 181 U. S. 283, 288: 'We

are not here confronted with a question of the extent

of the powers of Congress but one of the limitations

imposed by the Constitution on its action, and it seems

to us clear that the same rule and spirit of construction

must also be recognized.' *******"
The interpretation of the phrase "general welfare"

given by Mr. Hamilton, limits its operation in the ap-

propriation of money by Congress to matters general

and not local and when Congress pronounces upon the
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objects which concern the general welfare the qualifica-

tion he gives of the generality of the phrase is: "the

only qualification of the generality of the phrase in

question which seems to be admissible is this; that the

object to which an appropriation of money is to be

made be general, and not local ; its operation extending

in fact or by possibility, throughout the Union, and not

being confined to a particular spot." Mr. Madison's

interpretation seems in effect to be the same when he

said: "It has been urged and echoed, that the power 'to

lay and collect taxes, duties, imposts, and excises, to

pay the debts, and provide for the common defense and

general welfare of the United States,' amounts to an un-

limited commission to exercise every power which may

be alleged to be necessary for the common defense or

general welfare. No stronger proof could be given of

the distress under which these writers labor for objec-

tions, than their stooping to such a misconstruction."

President Monroe when discussing the general wel-

fare clause in a message to Congress expressed the view,

that "The substance of what has been urged on this sub-

ject may be expressed in a few words. My idea is that

Congress have an unlimited power to raise money, and

that in its appropriation thay have a discretionary pow-

er, restricted only by the duty to appropriate it to pur-

poses of common defense and of general, not local. Na-

tional, not State, benefit." The discretion in Congress

to appropriate money is restricted to purposes of a gen-

eral nature "not local. National, not state benefit," and

an appropriation for purely a local purpose would be
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an abuse of discretion.

The construction urged by the defendants, that al-

though Congress may not regulate subject-matters on

which the Constitution does not authorize legislation,

yet it may promote them by appropriation and prescribe

how such appropriation shall be applied, as the Consti-

tution leaves it to the discretion of Congress to pro-

nounce upon the objects which concern the general wel-

fare and for which appropriations of money is requisite

and proper without any limitation as to the objects

being in fact general. Such construction would seem

to contradict itself for if Congress is not authorized to

legislate upon a certain subject-matter then it would

follow that it may not appropriate money to car-

ry out such unauthorized subject-matter. It cer-

tainly would not have power in the first instance to au-

thorize the Administrator to construct the system in

the City of Coeur d'Alene and if so then an attempt to

appropriate money for the City to do so would be indi-

rectly exercising a power it did not have. To say that

Congress has power to declare certain purposes to be

national when as a matter of fact they are not and have

no relation to the Nation and are strictly local in a

state, would defeat and nullify the express provisions

of the Constitution limiting the power of Congress. The

fact here is an apt illustration of this assumed authori-

ty, where the construction of a diesel engine plant and

light system in and to be used solely by the inhabitants

of the City of Coeur d'Alene, would not in any way be

for a national purpose and to assert under the facts in
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the bill that its construction would relieve unemploy-

ment and that an emergency existed does violence to

the English language. The true principle is well set-

tled in Linder vs. United States, 268 U. S. 5, as fol-

lows: "Congress cannot, under the pretext of execut-

ing delegated power, pass laws for the accomplishment

of objects not entrusted to the Federal Government.

And we accept as established doctrine that any provi-

sion of an act of Congress ostensibly enacted under

power granted by the Constitution, not naturally and

reasonably adapted to the effective exercise of such

power but solely to the achievement of something plain-

ly within power reserved to the States, is invalid and

cannot be enforced."

The instances in which Congress has levied taxes and

made appropriations to promote purposes deemed by

it National are those which in fact may be designated as

relating to National matters relieving distress and suf-

fering and are mostly acts applying to matters which

come under the commerce clause. The citations urged

by the defendants relate to such situations, and do not

uphold the contention that the Courts are not empower-

ed to review an act of Congress where it is urged that

it is repugnant to the Constitution when in attempting

to act or appropriate money of the United States for

purposes not related to the powers delegated to Con-

gress by the Constitution. Child Labor Tax case ( Su-

pra) ; Hammer vs. Dagenhart, (Supra); United

States, et al. vs. Chicago, Milwaukee, St. Paul and Pa-

cific Railroad Company, 282 U. S. 311; Adair vs. Unit-
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ed States, 208 U. S. 161. Applying the Tenth Amend-

ment to the facts here, no power is granted to the Na-

tional Government to invade the exclusive power and

functions of the State to regulate utilities in the state

engaged solely in intrastate business and the Court can-

not give effect to such legislation although designed to

promote the highest good. Tenth Amendment to the

Constitution; Child Labor Tax case (Supra); Hart

Coal Corporation, et al. vs. Sparks, et al., 7 Fed. Supp.

16.

It is not seriously urged that under the facts alleged

in the bill, an emergency in fact exists or to relieve un-

employment or distress in the City of Coeur d'Alene,

calling for the making the loan and grant. The bill dis-

closes just the opposite, and one would gather from

it that the real purpose of making the loan and grant

is to bring about the construction of a utility and to reg-

ulate the rates for electricity for it clearly indicates that

the lowering of rates is the primary purpose and object

of the National Government in offering aid to the City

as the administrator requires of the City to agree to

reduce the rates twenty per cent below those now

charged by the plaintiff before the loan and grant will

be made, and should the plaintiff reduce its rate to meet

the Administrator's approval the loan and grant will

be refused. No other reason appears why the loan and

grant is being made. Obviously direct control of local

utilities operating solely within the State and the reg-

ulation of rates is in the State and beyond the power

of the National Government.

I
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In the recent case of INIissouri Public Service Com-

pany V. City of Concordia et al. ( Supra) the company a

franchise holder and tax payer sought to restrain the

City from making financial arrangement with the Ad-

minister of Public Works by way of a loan and grant

to construct an electric plant and the Court held that

the Administrator had no constitutional authority to

aid the City in the construction of the project as its op-

erations were purely local and intrastate.

Reliance is had on the recent decision in the case of

Missouri Utilities vs. City of California, et al., of date

November 2, 1934, unreported, as support of the con-

struction of the general welfare clause urged by de-

fendants to the effect that the object to be obtained is

within the jDower of Congress, because Congress has

declared in the Recovery Act that the Administrator

shall prepare a program of Public Works which shall

include the construction of pubhc buildings and public-

ly owned instrumentalities and facilities, as the object

and the selection of the means if related to it is exclus-

ively within the discretion of Congress. The unsound-

ness in applying such reasoning to the power of Con-

gress to pronounce upon an object which it thinks con-

cerns the general welfare and to appropriate money of

the United States to the instance and plan here, the

primary and only object to be obtained is the construc-

tion of a municipal electric plant to be located and op-

erated exclusively within the City of Coeur d'Alene,

is not one of the objects within the delegated powers

granted to Congress or incidental or in relation thereto.
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if such be the case then any attempt regardless of the

motive to appropriate money of the United States to

carry out such unauthorized object would be exercising

a power indirectly which could not be done directly and

therefore is unconstitutional. Such an interpretation,

so urged by the defendants, refutes itself and is an at-

tempt to add to the Constitution a power of Congress

that does not exist.

Finally the plaintiff insists that the plan of financing

the proposed plant violates section 3 of Article 8 of

the State Constitution, as the ordinance which was sub-

mitted to the voters provided only for incurring a lia-

bility or indebtedness in the sum of $300,000.00, where-

as, the plan proposed provides for a plant costing in

excess thereof. The provisions of the State Constitu-

tion limiting City's indebtedness and liability is: No
****** City shall incur any indebtedness, or liability,

in any manner, or for any purpose, exceeding in that

year, the income and revenue provided for it for such

year, without the assent of two-thirds of the qualified

electors thereof voting at an election to be held for that

purpose, nor unless, before or at the time of incurring

such indebtedness, provision shall be made for the col-

lection of an annual tax sufficient to pay the interest on

such indebtedness as it falls due, and also to constitute a

sinking fund for the payment of the principle thereof,

within twenty years from the time of contracting the

same. Any indebtedness or liability incurred contrary

to this provision shall be void."

The scope of the words "indebtedness or liability" as
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employed in the State Constitution is meant to cover all

character of debts and obligations which the City may
become bound. The Supreme Court of the State has

left no doubt as to its construction of this provision, for

it has said "The constitution not only prohibits the in-

curring of any indebtedness, but it also prohibits the

incurring of any liability 'in any manner or for any pur-

pose' exceeding the yearly income and revenue. In this

connection, it should also be observed that it not merely

prohibits the incurring any indebtedness or liability ex-

ceeding the reveniie of the current year, but it also pro-

hibits the incurring any indebtedness or liability ex-

ceeding the income and revenue provided for such year."

Feil vs. City of Coeur d'Alene, 23 Idaho, 32-49, 129

Pae. 643; Miller vs. City of Buhl, 48 Idaho 668, 284

Pac. 843.

In Straughn vs. City of Coeur d'Alene, 53 Idaho

494, 24 Pac. (2nd) 321, the Court held that a tax pay-

ing resident and Citizen could maintain a bill to re-

strain the City from acquiring light and waterworks

system under the statute and ordinance imposing a lia-

bility upon the City, without providing for annual tax

to discharge the liability, contrary to the constitution

and gave the same construction of Section 8, Article

1 of the State Constitution as given in its previous de-

cisions. It is obvious that the cost of the electric plant

under the plan involved will exceed $300,000.00 the

amount authorized by the ordinance and voters of the

City, and is void under the State Constitution and de-

cisions of the State Supreme Court.
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Application of these principles to the facts appearing

in the bill has not occasioned much difficulty and the

conclusion reached accords with the general interpreta-

tion of the clauses of the constitution, when applied to

the provisions of the National Industrial Recovery Act

and the facts here involved. To now depart from such

interpretation would add to the Constitution a power

of Congress which does not exist, without pursuing the

method provided in amending it.

From every point of view the loan and grant at-

tempted to be made by the City with the Government

cannot be sustained as they are illegal and unauthorized

and the conclusion thus reached applies to the consum-

mation of the loan and grant with the Government and

the incurring of an indebtedness and liability of cost of

acquiring, by purchase or by construction the electric

plant in excess of $300,000.00, but with the exception

thus stated relative to the loan and grant by the Gov-

ernment, should the City desire to purchase or con-

struct such a plant by the sale or pledging of its bonds

in an amount not exceeding $300,000.00, authorized by

its ordinance and voters, it may do so in the manner pro-

vided for by the State laws.

An Order will be issued restraining the defendants

and each of them from carrying out the contemplated

loan and grant with the Government during the pen-

dency of suit and until further Order of the Court.

The motions to dismiss are denied. Exception granted

to the defendants.
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(Title of Court and Cause.)

OPINION

Filed December 13, 1934.

John P. Gray, W. F. McNaughton, Robert H. El-

der, all of Coeur d'Alene, Idaho, Attorneys for the

Plaintiff.

W. B. JNIcFarland, C. H. Potts, of Coeur d'Alene,

Idaho, Attorneys for City of Coeur d'Alene, Officers

and City Council of said City, Henry T. Hunt, Special

Assistant to Attorney General, Washington, D. C,

John A, Carver, District Attorney for Idaho; E. H.

Casterlin, Assistant District Attorney for Idaho;

Frank Griffin, Assistant District Attorney for Idaho,

all of Boise, Idaho, Attorneys for Harold L. Ickes,

Federal Emergency Administrator of Public Works,

Defendants.

CAVAXAH, DISTRICT JUDGE:
The motion filed by certain of the defendants to strike

portions of paragraphs 5 and 7, and paragraphs 13, 15,

16, 18, 19 and 20 of the bill will be denied.

As to the motion relating to the striking of para-

graphs 13, 15 and 18 which are all directed to matters

alleged to be erroneous statements made by the engi-

neer at meetings and by publication during the cam-

paign of the City election when the voters of the City

were considering voting on the proposition and which

in themselves might not be any reason why the election
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was not legally held, yet those allegations are so co-

mingled and connected with other allegations in the

same paragraph relating to the report of the engineer

as to costs, income and expenses of the plant which re-

port was attached to the application of the City to the

Administrator for the loan and grant and which it is

alleged to be erroneous. It follows it is difficult to

strike that without striking all of the paragraphs, por-

tions of which, as stated, relate to the matters in the re-

port of the engineer which was used and attached to

the application of the City, for the loan and grant, made

to the Administrator.

As to striking paragraph 19 of the bill, it follows

that the same should be also denied as allegations there

relate to the charge that the plant when constructed,

the costs stated will be an insufficient amount, resulting

in an uncompleted plant.

Accordingly Order will be entered.

(Title of Court and Cause.)

ORDER GRANTING INJUNCTION

PENDENTE LITE

Filed December 31, 1934.

This cause came on to be heard on an order to show

cause granted upon the application of the plaintiff and

was argued by counsel, and thereupon, upon considera-



The Washington Water Power Company 191

tion of the showing made, and the opinion of the court

having been filed herein on the 13th day of December,

1934, and it appearing to the court that an injunction

pendente hte should be granted herein for the follow-

ing reasons:

That the Washington Power Company is engaged in

generation and sale of electrical energy in the State of

Idaho, and is the owner of a franchise in the City of

Coeur d'Alene, Idaho, and under said franchise is en-

gaged in furnishing electric light and power to the City

and citizens of Coeur d'Alene, Idaho. That said ser-

vice and the rates for the service is under the regula-

tion and control of the Public Utilities Commission of

Idaho.

That on November 2, 1933, the City enacted an or-

dinance calling an election for the purpose of submitting

to the voters the proposition of the issuance of munici-

pal bonds of $300,000.00 for the purpose of paying the

cost and expense of acquiring, by purchase or construc-

tion, a light and power plant and distribution system;

and at the same time it also adopted an ordinance pro-

viding for the issuance of municipal bonds of $300,000.-

00 to pay the cost and expense of acquiring, by pur-

chase or construction, a water system. Each proposi-

tion was approved by more than two-thirds vote and

after the approval, the city council authorized the of-

ficers of the City to prepare an application to the Fed-

eral Emergency Administration of Public Works for

funds to construct a water system and a light and power

plant and distribution system in the City. Pursuant
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to the direction of the council, the officers of the city

on December 14, 1933, filed with the Federal Emer-

gency Administration of Public Works an application,

wherein a loan and grant was requested of $650,000.00

for said purpose. That the application was protested

by plaintiff but it has been approved by the Federal

Emergency Administration of Public Works in the

amount of $337,580.00 for the electric plant and sys-

tem, part as a loan and part as a grant, and the City

has executed a contract for such loan and grant for

that purpose.

That the proposed Diesel Engine electric generating

plant and electric light and power distribution system

is wholly within the State of Idaho and is in no sense

an instrumentality of, or related to, interstate com-

merce. That said proposed contract providing for a

loan and grant is not for the purpose of unemployment

relief, but to foster and encourage municipal ownership

and to regulate rates and charges for electric service,

and is an illegal attempt to usurp the functions and

powers of the State of Idaho, and beyond the power of

the National Government. That the proposed loan and

grant of funds of the United States by the Federal

Emergency Administration of Public Works for said

purpose is unauthorized and unconstitutional.

That the construction and operation of a competing

electric light and power plant and distributing system

at Coeur d'Alene would greatly impair, if not destroy,

the value of plaintiff's franchise and property in Coeur
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d'Alene. That plaintiff 's franchise is a valuable right

within the protection of the Constitution of the United

States against illegal competition and destruction.

That the estimated cost of the proposed power plant

and electric distribution and street lighting system is

$337,580.00. That the City is and will be without other

funds for said purpose, and it is in excess of the amount

of indebtedness authorized to be incurred for said pur-

pose; that said loan and grant is illegal and unauthoriz-

ed and amounts to the incurring of an indebtedness and

hability in excess of $300,000.00, in violation of the

Constitution of the State of Idaho.

That the Washington Water Power Company is a

taxpayer in the City of Coeur d'Alene. That if said

loan is made, it will result in direct, immediate and irre-

parable loss and damage to the plaintiff.

IT IS, THEREFORE, ORDERED, ADJUDG-
ED AND DECREED AS FOLLOWS:

1. Pending the final decree in this action, and until

further order of this court, the defendants. City of

Coeur d'Alene, Idaho, a municipal corporation; J. K.

Coe, Mayor; A. Grantham, Treasurer; William T.

Reed, Clerk; Lee Stoddard, Otto Gladden, Frank H.

Lafrenz, Joseph Loizel, O. M. Husted, Cassius Rob-

inson, S. H. McEuen and C. C. Hodge, members of

the City Council of said City of Coeur d'Alene; and

Harold L. Ickes, as Federal Emergency Administrator

of Public Works, and their successors and each of them,
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and their privies, and each of their respective officers,

agents, counsel, servants and employees, and any and

every person acting or attempting to act, are enjoined

and restrained from entering into any contract with the

Federal Emergency Administration of Public Works

for the purpose of providing for, or in furtherance of,

the construction of a municipal electric power and gen-

erating plant and distribution system, or the financing

thereof with Federal Emergency Administration of

Public Works funds and from delivering to the Federal

Emergency Administration of Public Works any bonds

of the City or from accepting or receiving any moneys

thereof or therefor, or from accepting any gift or grant

on account thereof, or from entering into any contract

with respect to the building of, or for the purpose of, or

in furtherance of, the construction of a municipal elec-

tric power generating and distribution system in the

City of Coeur d'Alene.

2. Pending the final decree in this action and until

further order of this court, the defendants, City of

Coeur d'Alene, a municipal corporation; J. K. Coe,

Mayor; A. Grantham, Treasurer; William T. Reed,

Clerk; Lee Stoddard, Otto Gladden, Frank H. La-

frenz, Joseph Loizel, O. M. Husted, Cassius

Robinson, S. H. McEuen and C. C. Hodge,

members of the City Council of said City of

Coeur d'Alene; and Harold L. Ickes, as Fed-

eral Emergency Administrator of Public Works, and

their successors and each of them, and their privies and

each of their respective officers, agents, counsel, ser-
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vants, and employees and any and every person acting

or attempting to act, are enjoined and restrained from

proceeding with, or making effective any act or trans-

action in connection with, or in furtherance of, the con-

struction of the municipal electric generating plant and

distribution system, or the financing thereof with Fed-

eral Emergency Administration of Public Works funds

or gifts or grants, or from issuing, pledging, selling or

delivering any bonds of said city which are purported

to be authorized by said Ordinance No. 713, with Fed-

eral Administration of Public Works, or accepting, us-

ing or applying any moneys, the proceeds of any loan,

grant or gift from the Federal Emergency Administra-

tion of Public Works for any of said purposes.

3. This injunction is granted and will be continued,

pending final decree in this action, or until the further

order of this court upon the condition that the plaintiff

will, within five days after entry of this order, file with

the clerk of this court, in form and tenor first approved

by the judge of this court, a good and sufficient bond or

bonds of a surety company or companies, in the sum of

SEVEXTY-FIVE HUNDRED ($7500.00) Dol-

lars, conditioned upon the prompt payment by the

plaintiff to the defendants upon the direction of the

court of all costs and damages which may be incurred

or suffered by any of them respectively, who may be

found to have been wrongfully enjoined or restrained

hereby.
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Done at Boise, Idaho, this 31st day of December,

1934.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

INJUNCTION BOND

Filed January 5, 1935.

Whereas, an injunction pendente lite and restraining

order has been granted by the United States district

court for the district of Idaho, Northern Division in

the above entitled action on the application of the plain-

tiff, the Washington Water Power Company, a corpo-

ration, restraining the defendants, their successors,

privies, and each of their respective officers, agents,

counsels, servants, and employees and any and every

person acting or attempting to act from entering into

any contract with the Federal Emergency Administra-

tion of Public Works for the purpose of providing for,

or in furtherance of, the construction of a municipal

electric power generating and distribution system at

Coeur dAlene, Idaho, or the financing thereof, with

Federal Emergency Administrator of Public Works

funds, and from delivering to the Federal Emergency

Administration of Public Works any bonds of the city

or from accepting or receiving any moneys thereof, or
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therefor, or from accepting any gift or grant on account

thereof, or from entering into any contract with respect

to the building thereof, with Federal Emergency Ad-

ministration of Public Works, pending said action or

until the further order of said court.

Now, therefore, we The Washington Water Power

Company, a corporation, the plaintiff herein, as princi-

pal and Aetna Casualty and Surety Company, a corpo-

ration of Hartford, Conn., authorized to do a surety

business in the State of Idaho, as surety, do hereby un-

dertake, jointly and severally, to the defendants, J. K.

Coe, Mayor; A. Grantham, Treasurer; William T.

Reed, Clerk; Lee Stoddard, Otto Gladden, Frank H.

Lafrenz, Joseph Loizel, O. M. Husted, Cassius Robin-

son, S. H. McEuen, and C. C. Hodge, members of the

City Council of said City of Coeur d'Alene, and Harold

L. Ickes, as Federal Emergency Administrator of Pub-

lic Works, in the penal sum of Seventy-five Hundred

($7500) Dollars, as fixed by the court upon the condi-

tion that plaintiff will pay to the defendants all and sin-

gular the costs and damages they or either of them may

sustain by reason of such temporary restraining order,

if it shall be finally decided the temporary restraining

order ought not to have been granted.

THE WASHINGTON WATER
POWER COMPANY

(SEAL) By F. T. POST,
President,

Principal.
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AETNA CASUALTY AND
SURETY COMPANY,
By OSCAR W. NELSON,

(SEAL) Its Agent and Attorney-in-

fact,

Surety.

By A. L. Gridley,

Attorney-in-fact.

Approved this 5th day of January, 1935.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

PETITION FOR APPEAL AND
ALLOWANCE

Filed January 11, 1935.

TO THE HON. CHARLES C. CAVANAH,
JUDGE OF THE DISTRICT COURT OF
THE UNITED STATES FOR THE DIS-

TRICT OF IDAHO:

The above named defendants in the above entitled

cause, considering themselves aggrieved by the Order

Granting Injunction Pendente Lite, entered in the

above entitled Court on the 31st day of December, A.

D. 1934, in the above entitled cause, do hereby appeal
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from the said Order Granting Injunction Pendente

Lite, to the United States Circuit Court of Appeals for

the Ninth Circuit, for the reasons specified in the As-

signment of Errors which is filed herewith, and pray

that their appeal be allowed, and that citation issue as

provided by law, and that a transcript of the record,

proceedings and documents, upon which said Order

Granting Injunction Pendente Lite was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the Ninth Circuit, under the rules

of such Court in such cases made and provided.

And your petitioners further pray that the proper

Order be made fixing the amount of the bond on appeal

to be required of the defendants, except the defendant,

Harold L. Ickes, as Federal Emergency Administra-

tor of Public Works, who is exempt from such require-

ment by the provisions of Sections 869 and 870, of Title

28, of the United States Code.

HENRY T. HUNT, Special Counsel,

JOHN A. CARVER, U S. Atty.

E. H. CASTERLIN, Assistant,

FRANK GRIFFIN, Assistant.

Attorneys for defendant, Harold L.

Ickes, as Federal Emergency Ad-

ministrator of Public Works.

W. B. McFARLAND,
C. H. POTTS,

Attorneys for defendant. City of
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Coeur d'Alene, Idaho, a municipal

corporation, City Officers and

Members of the City Council of

said City of Coeur d'Alene, Idaho.

The foregoing Petition is hereby granted and the ap-

peal of the defendants to the Circuit Court of Appeals

for the Ninth Circuit from the Order Granting In-

junction Pendente Lite, entered in the above entitled

Court on the 31st day of December, 1934 is hereby al-

lowed.

It is further ordered that the amount of the bond on

appeal to be required of said defendants, except the de-

fendant, Harold L. Ickes, as Federal Emergency Ad-

ministrator of Public Works be and the same hereby

is fixed at the sum of $500.00.

Dated this 11th day of January, A. D. 1935.

CHARLES C. CAVAjVAH,

District Judge.

Service of the within Petition for Appeal and Allow-

ance by receipt of a copy thereof, admitted this 9th day

of January, 1935.

W. F. McNAUGHTON,
JOHN P. GRAY,
ROBT. H. ELDER,

Attorneys for Plaintiff.
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(Title of Court and Cause.)

ASSIGNMENT OF ERRORS

Filed January 11, 1935.

The defendants in the above entitled cause present

and file the following Assignment of Errors upon which

they will rely upon the prosecution of their appeal to

the Circuit Court of Appeals for the Ninth Circuit from

the Order Granting Injunction Pendente Lite, made

and entered in the above entitled cause in the above en-

titled Court on the 31st day of December, A. D. 1934,

to-wit

:

1. The Court erred in granting an Injunction Pen-

dente Lite in said cause.

2. The Court erred in finding, holding and deciding

that the proposed contract providing for a loan and

grant is not for the purpose of unemployment relief but

to foster and encourage municipal ownership, and to

regulate rates and charges for electric service.

3. The Court erred in finding, holding and deciding

that the proposed contract providing for a loan and

grant is an illegal attempt to usurp the functions and

powers of the State of Idaho, and beyond the powers

of the National Government.

4. The Court erred in finding, holding and deciding

that the proposed loan and grant of funds of the Unit-

ed States by the Federal Emergency Administration of
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Public Works for said purpose is unauthorized and un-

constitutional.

5. The Court erred in finding, holding and deciding

that said loan and grant is illegal and/or unauthorized.

6. The Court erred in finding, holding and deciding

that said loan and grant amounts to the incurring of an

indebtedness and/or liability in excess of $300,000.00,

in violation of the Constitution of the State of Idaho.

7. The Court erred in finding, holding and deciding

that if said loan is made it will result in direct and/or

immediate and/or irreparable loss and damage to the

plaintiff.

8. The Court erred in finding, holding and deciding

that the Amended Bill of Complaint of plaintiff stated

any grounds for the granting of an Injunction Pen-

dente Lite.

9. The Court erred in finding, holding and deciding

that the Amended Bill of Complaint stated facts suffi-

cient to constitute a valid cause of action in equity, or to

entitle the plaintiff to equitable relief.

10. The Court erred in finding, holding and deciding

that the Amended Bill of Complaint states any matter

of equity entitling the plaintiff to the relief prayed for

therein, or to any relief against the defendants.

11. The Court erred in denying the motion of the

defendant, Harold L. Ickes, as Federal Emergency

Administrator of Public Works, to dismiss the Amend-

ed Bill of Complamt.
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12. The Court erred in denying the motion of the

defendants City of Coeur d'Alene, Idaho, a municipal

corporation, the City Officers and the Members of the

City Council of said City of Coeur d'Alene, Idaho, to

dismiss the Amended Bill of Complaint.

WHEREFORE, defendants pray that the Order

Granting Injunction Pendente Lite, made and entered

in said Court on the 31st day of December, A. D. 1934,

be reversed, and that the defendants be given such relief

as the nature of the case demands.

HENRY T. HUNT, Special Counsel,

JOHN A. CARVER, U. S. Attorney,

E. H. CASTERLIN, Assistant,

FRANK GRIFFIN, Assistant,

Attorneys for defendant, Harold L.

Ickes, as Federal Emergency

Administrator of Public Works.

W. B. McFARLAND,

C. H. POTTS,

Attorneys for defendant, City of

Coeur d'Alene, Idaho, a municipal

corporation. City Officers and

Members of City Council of said

City of Coeur d'Alene, Idaho.

Service of the foregoing Assignment of Errors ad-
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initted and a copy thereof received this 9th day of Jan-

uary, A. D. 1935.

JOHX P. GRAY,
W. F. McXAUGHTOX,
ROBT. H. ELDER.

Attorneys for Plaintiff.

(Title of Court and Cause)

CITATIOX OX APPEAL

Filed January 16. 1935.

THE PRESIDEXT OF THE UXITED
STATES TO THE WASHIXGTOX WATER
POWER C0:MPAXY, a corporation, the above

named plaintiff, and to JOHX P. GRAY, W. F.

McXAUGHTOX, and ROBERT H. ELDER.
ATTORXEYS FOR PLAIXTIFF:

You are hereby cited and admonished to be and ap-

pear before the L^nited States Circuit Court of Ap-

peals for the Xinth Circuit at the City of San Francis-

co, State of California, within thirty days from the date

hereof, pursuant to an appeal filed in the office of the

Clerk of the District Court of the Lnited States for

the District of Idaho, Xorthern Division, wherein the

City of Coeur dAlene, Idaho, a municipal corporation,

J. K. Coe, ^layor, A. Grantham, Treasurer, William
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T. Reed, Clerk, Lee Stoddard, Otto Gladden, Frank

H. Lafrenz, Joseph Loizel, O. ^I. Husted, Cassius

Robinson, S. H. ^NlcEuen and C. C. Hodge, members

of the City Council of said City of Coenr d'Alene, and

Harold L. Ickes, as Federal Emergency Administrator

of Public Works, are appellants, and the Washington

Water Power Company, a corporation, is appellee, to

show cause, if any there be, why the said order granting

injunction pendente lite, in the said appeal mentioned,

should not be corrected, and why speedy justice should

not be done to the parties in that behalf.

WITXESS the Honorable Charles C. Cavanah,

Judge of the District Court of the United States for the

District of Idaho, this 11th day of January, A. D. 1935,

and of the Independence of the United States, the One

Hundred and Yiith-eighth, at the City of Boise, State

of Idaho.

CHARLES C. CAVAXAH,
Attest: District Judge.

W. D. McREYXOLDS,
(SEAL) Clerk.

Copy of the within and foregoing Citation on Appeal

received this 14th day of January, A. D. 1935.

JOHX^ P. GRAY,
W. F. McX^AUGHTOX^,

ROBT. H. ELDER,
Attorneys for Plaintiff.
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(Title of Court and Cause)

BOND ON APPEAL

Filed January 26, 1935.

KNOW ALL MEN BY THESE PRESENTS,
That we. City of Coeur d'Alene, Idaho, a municipal

corporation; J. K. Coe, Mayor; A. Grantham, Treas-

urer; WilHam T. Reed, Clerk; Lee Stoddard, Otto

Gladden, Frank H. Lafrenz, Joseph Loisel, O. M.

Husted, Cassius Robinson, S. H. McEuen and C. C.

Hodge, Members of the City Council of said City of

Coeur d'Alene, Idaho, as principals, and AMERICAN
SURETY COMPANY, a corporation, organized and

existing under and by virtue of the laws of the State of

New York, as surety, are held and firmly bound unto

the Washington Water Power Company, a corporation,

the above named plaintiff in the sum of Five Hundred

and No/100 ($500.00) Dollars, for the payment of

which well and truly to be made, we bind ourselves,

jointly and severally, and each of our heirs, executors,

administrators, successors and assigns, jointly and sev-

erally, firmly by these presents.

Sealed with our seals and dated this 18th day of Jan-

uary, A. D. 1935.

WHEREAS, the above named defendants, the prin-

cipals in this obligation, have prosecuted or are about

to prosecute an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit to reverse an
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Order granting injunction pendente lite, made and en-

tered in said cause on the 31st day of December, A. D.

1934, in favor of the plaintiff in the above entitled ac-

tion.

NOW, THEREFORE, the condition of this obh-

gation is such that if the above named defendants shall

prosecute their said appeal to effect and shall answer all

costs if they fail to make their plea good, and/or if

they shall fail to sustain their appeal, then this obli-

gation shall be void; otherwise to remain in full force

and effect.

CITY OF COEUR D'ALENE,
IDAHO, a municipal corpora-

tion,

BY J. K. COE,
Mayor,

ATTEST:

WILLIAM T. REED,

(SEAL)
City Clerk.

J. K. COE, Mayor,

A. GRANTHAM, Treasurer,

WILLIAM T. REED, Clerk,

LEE STODDARD,
OTTO H. GLADEN,
F. H. LAFRENZ,
JOSEPH LOISEL,
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O. M. HUSTED,

C. C. ROBINSON,

S. H. McEUEN,

C. C. HODGE,
Members of City Council of said

City of Coeur d'Alene, Idaho,

Principals.

AMERICAN SURETY COM-
PANY,

By OSCAR W. NELSON,
Its Attorney-in-fact,

By A. L. GRIDLEY,
Its Attorney-in-fact,

(SEAL) Surety.

STATE OF IDAHO,
\. ss.

County of Kootenai,

On this 18 day of January, A. D. 1935, before me

WILLIAM B. McFARLAND, a Notary Public in

and for the State of Idaho, personally appeared OS-

CAR W. NELSON, and A. L. GRIDLEY, known

to me to be the Attorney-in-fact and Attorney-in-fact,

respectively, of AMERICAN SURETY COM-
PANY, the corporation that executed the within and

foregoing instrument as surety, and acknowledged to

me that such corporation executed the same; that they
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know the seal of said corporation; that the seal affixed

to said instrument is such corporate seal; that it was

affixed by order of the Board of Directors of said Com-

pany; that they signed their names thereto by like or-

der; that the said Company has been duly licensed by

the Commissioner of Finance of the State of Idaho to

transact business in the State of Idaho, and that it is

authorized by the laws of the State of Idaho to become

sole surety upon bonds.

willia:m b. McFarland,
Xotary Public in and for the State

of Idaho, residing at Coeur

d'Alene, Idaho.

My Commission Expires July 29,

1938.

(SEAL)

The within Bond on Appeal is approved both as to

sufficiency and form, this 24th day of January, A. D.

1935.

CHARLES C. CAVANAH,
Judge.

(Title of Court and Cause.)

PRAECIPE

Filed January 11, 1935.

To W. D. McREYNOLDS, Clerk of the District
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Court of the United States, for the District of Idaho:

You will please prepare a transcript on appeal here-

in, including therein the following papers, towit:

Amended Bill of Complaint.

Affidavit of Richard McKay, filed in support of Mo-

tion for Injunction Pendente Lite.

Motion for Injunction Pendente Lite.

Motion of defendant, Harold L. Ickes, as Federal

Emergency Administrator of Public Works, to dis-

miss amended bill of complaint.

Motion of defendants, City of Coeur d'Alene, Idaho,

a municipal corporation, City Officers and Members of

the City Council of said City of Coeur d'Alene, Idaho,

to Dismiss Amended Bill of Complaint.

Motion of defendants, City of Coeur d'Alene, Idaho,

a municipal corporation. City Officers and Members

of the City Council of said City of Coeur d'Alene, Ida-

ho, to strike redundant matter from Bill of Complaint.

Order denying Defendants' Motions to Dismiss

Amended Bill of Complaint, filed December 13, 1934.

Order denying Motion of Defendant, City of Coeur

d'Alene, Idaho, a municipal corporation, et al., to strike

redimdant matter from Amended Bill of Complaint.

Opinion of Honorable Charles C. Cavanah, District

Judge, filed December 13, 1934, denying Motions to
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Dismiss and directing issuance of Order Restraining

the defendants, and each of them, from carrying out the

contemplated loan and grant with the government dur-

ing the pendency of suit, and until further order of

the court.

Opinion of Honorable Charles C. Cavanah, District

Judge, filed December 13, 1934, denying Motion of

certain of the defendants to strike redundant matter

from amended bill of complaint.

Order granting Injunction Pendente Lite, dated and

filed December 31, 1934.

Undertaking on Injunction.

Petition for Appeal and Allowance, with order al-

lowing appeal, and fixing amount of bond on appeal,

and acknowledgement of service.

Assignment of Errors and acknowledgement of ser-

vice.

Citation on Appeal, and acknowledgement of ser-

vice.

Bond on Appeal.

This Praecipe.

Certificate of the Clerk.

HENRY T. HUNT, Special Counsel,

JOHN A. CARVER, U. S. Atty.

E. H. CASTERLIN, Assistant,
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FRANK GRIFFIN, Assistant.

Attorneys for defendant, Harold L.

Ickes, as Federal Emergency Ad-
ministrator of Public Works.

W. B. McFARLAND,

C. H. POTTS,

Attorneys for defendants, City of

Coeur d'Alene, a municipal cor-

poration, City Officials and Mem-

bers of the City Council of the said

City of Coeur d'Alene, Idaho.

Service of the within Praecipe by receipt of copy

thereof, admitted this 9 day of January, A. D. 1935.

JOHN P. GRAY,

W. F. McNAUGHTON,

ROBT. H. ELDER,

Attorneys for plaintiff.
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(Title of Court and Cause)

CERTIFICATE OF CLERK
I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do here-

by certify the foregoing transcript of pages numbered

1 to 213 inclusive, to be full, true and correct copy of

the pleadings and proceedings in the above entitled

cause, and that the same together constitute the trans-

cript of the record herein upon appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

as requested by the praecipe filed herein. I further

certify that the cost of the record herein amounts to

the sum of $292.40 and that the same has been paid by

the appellant.

WITXESS my Hand and the seal of said Court

this 8th day of February, 1935.

(SEAL) W. D. McREYNOLDS, Clerk.
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No.

IN EQUITY

IN THE

MnxUh BtnttB

Oltrrmt (taurt at App^ala
FOK THE NINTH riRCUIT

CITY OP COEUR D'ALENE, IDAHO, a
municipal corporation; J. K. COE, Mayors
A. GRANTHAM. Treasurer; WILLIAM T.

REED, Clerk; LEE STODDARD, OTTO
GLADDEN, FRANK H. LAFRENZ, JOS-
EPH LOIZEL, O. M. HUSTED. CASSIUS
ROBINSON, S. H. McEUEN and C. C.
HODGE. Members of the City Council of
said City of Coeur d'Alene, Idaho, and ,

HAROLD L. ICKES. as Federal Emergen- (

cy Administrator of Public Works,

A ppcIliDits,

vs.

THE WASHINGTON WATER
COMPANY, a corporation.

POWER

.4 ppelleeJ

STATEMENT.

This ai>pe!il is from an Order "rantin.i*' an Injunction

Pendente Lite (K. j). 100-190) after Motions to dismiss

the Amen(le<l \V\\\ of Complaint for lack of equity (R. p.

157-159) liad been denied ( K. p. 188), and the District

Judjije had held in liis ojiinion tliat a loan and j^rant

to be made to the City of Coeur d'Alene by the Federal

(lovernment for the construction of a municipal li^ht

plant and distribution system would be illegal and un-

authorized. ( R. ]). 188).

The hearing; before the District Judge was upon

questions of law raised by appellants' Motions to dismiss



tlie Amended Bill of Complaint (R. p. 1G5), and tlie

injunction order followed a determination of these ques-

tions adverse to appellants (R. p. 164-188). The District

Judge held that the averments in the Amended Bill of

Complaint entitled appellee to injunctive relief as a

matter of law. (R. p. 1(>5).

The averments in the Amended Bill of Complaint are

voluminous, and in the interest of brevity, an attempt will

be made to "Toup the essential facts alleged with respect

to tlie controlling principles of law.

Tlie City of Coeur d'Alene is a municipal corpora-

tion in the ^tate of Idaho (R. p. 8), with a population in

1930 of 8297, according to the Federal census. Pursuant

to an Ordinance enacted by the City Council of the City

of Coeur d'Alene on the 2nd day of November, 1933, and

approved by the Mayor on the same day (R. p. 16), an

election was held on December 12, 1933, submitting to

the voters a propo.sition of incurring a municipal indebt-

edness of Three Hundred Thousiind (|300,000.00) Dollars,

for the purpose of paying the costs and expenses of the

acquisition by purchase or construction of an electric

power plant and lighting system (R. p. 17). At the same
4.

election a proposition for incurring a municipal indebted-

ness of Three Hundred Thousand (1300,000.00) Dollars,

by the issuance of municipal bonds of said City for the

purpose of paying the costs and expenses of tlie acquisi-

tion by purchase or construction of a water works by

said City was also submitted to the voters. (R. p. 17).

Thereafter, at a special meeting of the City Council



of the City of Coeiir d'Aleue, it was declai'ed that the

said bond election had carried by the necessary two-thirds

(2/3) majority, and the City Council adopted a motion

that the Mayor and other designated city officials be

authorized to prepare an application to be made to the

Federal Emergency Administrator of Public Works for

funds to contruct a water works system and light and

power plant in the City of Coeur d'Alene. (R. p. 18).

The Federal Emergency Administration of Public

Works has approved the application made by the City of

Coeur d'Alene, and will shortly advance funds to the City

in the amount of Three ITundred and Thirty-seven Thou-

sand Five Hundred and Eighty (|337,580.00) Dollars,

for the puri:>ose of constructing an electric power plant

and powei- distribution system, partly as a loan through

the sale of general obligation bonds of the City to the

Fe<leral Government, and partly as a grant amonnting to

thirty percent (30^") of tlie total cost of labor and mater-

ials, and the ^ity will undertake the construction of a

municipal power and generating plant and electric dis-

tribution system by the application of the proceeds of the

h)an and grnnt, and the City and its officers propose and

threaten to enter into a contract with said PYderal Emer-

gency Adminis-tration of Public Works by the terms of

which the City will undertake and agree to construct a

Diesel engine electric power plant and power distribution

system, costing at least the sum of |337,580.()0. (11. p.

20).

The right of the appellee to iiiaintain this suit and to
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First ; Tliat l>M-auKe of rnihl(ia<nri^, er-roni^riUK and

falj*e Ktatementi^, advCTtisementK and infonriation p>ut out

by the mayor and yiffinU^m of the City Council of the

defendant city, and in the refKJi-t of the Enj^ineer ein-

ploye<l by the City to the <*ffe<:t that the l>ond iBKue of

$300,000.00 would ret'ult in no refjuirenjent for the pay-

ment of any Kum, either principal or interest, tUroui^i

taxation, Kuch a fraud ajrninKt the voters exij?te<l that !t

vitiatefl the eleit-tion and rendered said bonds iliej^al and

onlawful- (K. p. 28 and 58).

Second: That lier-ause of miaUtutliUii:^ erroneous and

fal>ie h-tateraenti«, advertisement*; and inforniation put out

by the 31ayf^ and 31<^nl»ers ttf the ^"ity t^'ouneil of the

defen<lant <'ity in cont-ealinjr from the citizens and voters

that tmo se^-tions of the Hty under the projiosed plan

mould iHJi }ie mc]wU<\ vithin the area to he wer^'ed by

Hsud proprjwed muniHpal lijrlit and power systeui, such

a fraud ajrainKt the vtAerti exi>ited tliat it vitiate^! the

ele<-tion and rendered the bonds illejral and unlawful,

(K. p. 29 and 58 .

Tlie validity of the proponed krau auo g;raJJi ji^ <;iial-

len^eifJ up^in the following: groond*:

First: Tliat Title If of the National industrial R*^-

coreri- A<-t is nD*-on*titTitJonal (K. p. (*i and 07),

»H^-ond: That Title II of tbe National Indtwtrial

Ile«-overr A^-t does not auth<irize the Federal Emerj^eucy

Adininirtrati<fla of Public W'tjrkM Uj loan - or pve

iwjtu^-^ of the Fedt-ral <iovfmuj<^t for Ij.- - -jjdinji: of



municipal Diesel engine power generating- plants and

electric distribution systems. (R. p. 60).

Third: That the Federal Emergency Administrator

of Public Works has abused his discretion in including

this project among those to be financed with funds of

tlie United States under the provisions of Sections 202

and 203 of the National Industrial Recovery Act. ( R. p.

68-69).

Fourth: That the indebtedness created is in viola-

tion of Section 3 of Article VIII of the Constitution of

Idaho in that the plan provides for the creation of an

indebtedness and/or liability in excess of 1300,000.00 for

the plant and distribution system. (R. p. 59).

SPECIFICATION OF ERRORS.

Appellants make the following Specification of

Errors upon which they will rely upon tlie prosecution of

tlieir appeal from the Order granting Injunction Pen-

dente Lite made and entered in the above entitled cause

on tlie 31st day of December, A. D. 1934, in tlie District

Court of the United States for the District of Idalio,

Northern Division, to-wit

:

1. The Court erred in granting an Injunction Pen-

dente Lite in said cause.

2. The Court erred in finding, holding and deciding

tliat the proposed contract providing for a loan and

grant is not for the purpose of unemployment relief but

to foster and encourage muncipal ownership, and to reg-

ulate rates and charges for electric service.



:>. Tlie romt erred in finding, holdinjv and deciding

that the proposed contract providing for a loan and grant

is an illegal attempt to nsnrp tlie functions and powers of

the State of Idalio and beyond the powers of the

National (lovernnient.

4. The Tonrt erred in finding, holding and deciding

that the i)roposed loan and grant of funds of the United

States by the Federal Emergency Administration of Pub-

lic Works for said i)nr])ose is unauthorized and uncon-

stitutional.

."). The Court erred in finding, holding and decid-

ing that said loan ;ni<l grant is illegal and/or unauth-

orized.

<;. Tlie Court erred in finding, holding and deciding

that said loan and grant amounts to the incurring of an

indebte<lness and/or liability in excess of |;iOO,000.{)0, in

vi(>lation of the Constitution of the State of Idaho.

7. The Court erred in finding, holding and <leciding

that if s;iid loan is made it will result in direct and/or

immediate and/or irreparable loss and damage to the

plaintiff.

5. The Court erred in finding, holding and deciding

that the Amende<l lUlI of Complaint of plaintiff stated

any gr()unds for the granting of an Injuction Pendente

Lite.

0. The Court ci-red in finding, holding and deciding

that the Amended Kill of Comphiint stated facts suffi-
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cieiit to constitute a valid cause of action in equity', or to

entitle the plaintiff to equitable relief.

10. The Court erred in finding, holding and deeidiuu

that the Amended Bill of Complaint states any matter of

equity entitling the plaintiff to the relief prayed for

therein, or to any relief against the defendants.

11. The Court erred in denying the motion of the

defendant, Harold L. Ickes, as Federal Emergency Ad-

ministrator of Public Works, to dismiss the Amende<l

Bill of Complaint.

12. Tlie Court erred in denying the motion of the

defendants, City of Coeur d'Alene, Idaho, a municipal

corporation, the City officers and the ^lembers of the

City Council of said City of Coeur d'Alene, Idaho, to

dismiss the Amended Bill of Complaint.

x\BGUMENT.

APPELLEE WILL SUFFEli NO DIREC^T IXJUPtY,
AND THEREFORE HAS NO STANDING TO
QUESTION CONSTITUTIONALITY OF NATION-
AL INDUSTRIAL RECOVERY ACT.

The rule that a direct injury must be shown as a

basis for challeng-iug the constitutionality of an Act of

Congress lias been established by many decisions of the

Supreme Court of the United States.

FrotJiinf/haii} r. McUon,
202 U. K. 447,

^\i]Halllf< r. /kielcy,

2S0 V. S. 78-80,



HrahJ r. District of Colmnhia,

259 U. S. 114,

Fairchild v. Hughes^

258 r. S. 126,

at}/ of AJlegan r. (^onsiitnerfi Power Company,

71 Fetleral (2d) 477.

Appellee contends that it will suffer irreparable

injury, disruption and damajje if it should lose its electric

utility business in the City of Coeur d'Alene through the

allege<l illegal and wrongful acts of the defendants. (R.

p. 20). r>nt ai)pellee has no legal monopoly of the elec-

tric utility business in Coeur d'Alene. Its franchise is

not exclusive (R. p. 84-87). The City is not a corporation

v.hich is re(iuirtHl to secure a certificate of convenience

and necessity from the Public Utilities Commission of

the State of Idaho before constructing a competing sys-

tem, as municipal corporations are expressly excepted

fi-(.m the corporations subject to tlie Public Utilities Com-

mission by Se<tion 59-104, Idaho (V)de Annotated, which

reads as follows:

"59-104. Tlie term "corporation" when used in this

Act includes a cori)oration, a company, an associa-

tion and a joint stock association, but does not in-

clude a municiinil corporation
"

III ((mstniing this Section the Supreme Court of

Idaho has lield that nnin(ii)ally owned utilities are not

UM(h'r the jurisdiction of the Public Utilities Commission.

Kiefcr r. Citi/ of hhiho rails,

49 Ida. 458; 289 Pac. 81.

The construction and operation of a municipal light



10

plant and distribution system by tlie City of Coeiir

d'Alene cannot result in a legal injury to appellee as the

City will be doing- only wliat it has a lawful right to do.

Yet the only injury which appellee can sustain will result

from this legal action on the part of the City, its injury,

if any, will result from the construction and operation of

a competitive electric lighting system.

As a public utility, owning and operating an elec-

tric lighting plant and distribution system in the City

of Coeur d'Alene, tlie appellee will sustain no direct injury

through the financing of the competitive muncipal plant

by the P^ederal Government. The source of tlie funds with

which the municipal plant will be financed is of no con-

cern to appellee as a public utility whose property and

business may suffer injury and damage through compe-

tition of a municipal plant. If it will suffer injury by

the construction of a municipal lighting plant, financed

by Government funds, it would be injured to the same ex-

tent if the funds \^ere received from other sources. The

source of the funds has no connection wltli the tlireatened

injury to the property and business of appellee.

Under the provisions of the ^lunicipal T.ond Law of

the State of Idaho, tlie bonds wliich liave been authorized

must be sold to the bidder making tlie best bid therefor,

subject to the right of the Mayor and City Council to

reject any and all bids.

''Section 55-214, Idaho Code Annotated

''All other bonds shall be sold after notice given as

herein i)rovide(1, at public sale at a regular or special
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uieotine,' of the govern inii' body of the issuer corpora-

tion, and any hindiuo- or refunding? bonds shall be

sold in like manner, if so ordered by any such govern-

in<»- body. No bond shall be sold for less than par and

accrued interest to date of delivery."

"Section 55-216, Idaho Code Annotated .... "the

said bonds shall be sold to tlie bidder makinji" the

best bid therefor, subject, as aforesaid, to the rii-ht

of any such ooverninii' body to reject any and all

bids and to re-advertise any such bonds for sale in

the manner herein prescribed until said bonds have

been sold."

It would be as rea.sonable to contend that a bank pur-

chasinju^ the bonds from the City and thereby providino

funds for the fiuanciu.u of the plant was responsible for

the injury which appellee fears from a competitive plant

as it is to contend (hat the ])urchase of the bonds by the

Federal (lovernnicnt is the cause of the injury. An injury

or damai,^e resultin«>: from competition authorized by law

cannot be si leual injury.

It is The i)<)licy of the State of Idaho to permit its

cities and villia.iies to own and ojierate their own nmni-

<il»al li.udit and water systems. No Statute has been en-

acted restrictinji' such riiiht. There is no limitation on

the amount of indebtedness that can be incurred for such

purposes so lonj:: as the constitutional requirements are

<-omy)lied with. No leiriwlative intention to protect the pri-

vate owners of public utilities from competitive muni-

cijml piiiiits is apparent. The risk of competition from a

municipally owned plant is inherent in the nature of the

business in which appellee is en^ajjed.
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The tlireatened injury to appellee as a taxpayer is

based on the contention that the loan and grant are

illegal and therefore that at some future time the City

may be required to repay the amounts received and col-

lect taxes on the property of appellee for that purpose.

On no other theory can appellee claim injury as a tax-

payer.

In City of AUegan v. Consumers Power Company, 71

Federal (2d) 477, the Circuit Court of Appeals of the

Sixth Circuit reversed an interlocutory injunction issued

by the District Court of the United States for tlie Wes-

tern District of Michigan, and held, among other things,

that the plaintiff was without right to raise any question

either as to the effect of or tlie constitutionality of the

National Industrial Recovery Act in that suit, stating'

in the opinion

:

"The injury which is here claimed to threatc^n the

utility is said to arise out of the possibility that the

loan and grant to the City by the Public Works Ad-

ministration may be declared invalid and that the

government may demand immediate return of its

money

"It has long been settled that the Courts liave no

power per se to review and annul Acts of Congress

on the ground that they are unconstitutional. The
(|uestion may be considered only when the justifi-

cation for such direct injury suffered or theatened,

presenting a justifiable issue is nmde to rest upon

such Act. Then the power exercised is that of as-

certaining and declaring tlie law applicable to the

controversy. The party who invokes the power must

be able to show not only that the statute in invalid

but that he has sustained or is immediately in danger

of sustaining some direct injury as the result of its
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enfortenieiit, and not merely that lie suffers in some
indefinite war in common with people generally."

The fear that the Government might demand immedi-

ate return of the money advancetl if the loan and grant

should be declared invalid is more imaginary than real.

It is based upon the assumption that the Government

would not be able to recover the money loaned out of the

bonds, and on the further assumption that such a demand

could be enforced. If the loan should be held invalid be-

cause of lack of power of the Administrator to make the

loan, tlie City would not thereby be relieved of its obli-

gation to pay the bonds as they mature. On the other

hand, if the invalidity arose from the lack of power of

the Gity to incur the indebtedness because of the con-

stitutional prohibition, then there could be no obligation

to repay because the indebtedness would be void.

It is expressly provided in Section 3 of Article VIII

of the Constitution of Idaho as follows:

''An indebtedness or liability incurred contrary to

this pi'ijvision shall be void."

In ((mstruing this section of the Constitution, the

Suprcnic Court of Idaho has uniformly held that any

obligation incurred in violation of the section is void and

unenforceable.

Add Count If r. /in lien liridf/c Co.,

5 Ida. 71), 47 Pac. 818,

Dunbar r. lion id of Connti/ Conintissioners,

5 Ida. 407, 41) Pac. 401),

.]fi\u(t r. LcniJii Count!/,
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12 Ida. 63, 84 Pac. 1054,

Boise Dev. Co. v. Boise City,

26 Ida. 347, 143 Pac. 531.

To the same effect is the decision in the case of

Dexter-Horton etc. Bank v. Cleancater County, 235 Fed.

743.

It has been held by both State and Federal Courts

in Idaho that a contract void under this section of the

Constitution cannot be enforced either as an express or

an implied contract.

Deer Creel: Highway Dist. v. Doumecq High iray Dist.

37 Ida. 601, 2i8 Pac. 371.

Gillette-Herzog Mfq. Co. v. Canyon County,

85 Fed. 396.

Since the City can incur an indebtedness only pur-

suant to law, an obligation incurred outside of the law

is not a debt.

Litchfield r. Ballon^

114 r. S. 190,

Buchanan, r. Litchfield,

102 U. S. 578,

Greenhurq Iron Co. v. City of Ahherville,

2 Fed. (2d) 559,

Eaton v. Hheawassee County,
218 Fed. 592.

Witli respect to the jirant,—it is made upon condi-

tions which must be complied with by the City and

pursuant to an Act of Congress presumed to be constitu-

tional and valid. After the conditions have been per-
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formed bv the City, the status quo of the parties cannot

be restored.

The decisions of the supreme Court and of other

Federal Courts to the effect that mone.y paid out without

authority of hiw by an official of the United States

may be recovered from the recipient in an action for

money had and received, are not in point. None of those

cases involveil a .urant of money made pursuant to an

Act of Congress thereafter held invalid. They involved

payments made with out any authority of law or under

an erroneous construction of a statute.

A citizen is presumrsl to know the law but he is

not cliar<ied with knowledjje that a statute which is

presumed to be constitutional will subsequently be de-

clanMl unconstitutional. lie is entitled to act upon the

presumption of constitutionality which applies to every

statute until it lias been declared unconstitutional by

the Courts.

I'liitrd Staffs r. /'rclti/ Coiiijiaui/,

!(;:{ r. s. 4L'7-4:is.

The possibility of Ihe recovery from the City of any

iiiomys receive<l throu;:Ii Ihe loan and i;rant and the levy

of an assessment to provide funds to ])ay a judjiuient

therefor, is so remote and conjectural that it could not

constitute a direct injury. It is illusion created for the

])uri)oses of a hiw suit rather than a fact reasonably to

be anticipates! or feared.

Till-: VALIDITY OF THE F.ONI) ELIX^TION CAN-
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NOT BE ATTACKED BECAUSE OF MISLEADING,
ERRONEOUS OR FALSE STATEMENTS OR IN-
DUCEMENTS HELD OUT TO INFLUENCE THE
VOTERS'.

Humphrey v. Board of Comers, of Cifij of Pratt,

144 Pac. (Kan) 197,

Murphy r. Citjf of Spokane,

117 Pac. (Wn) 47G-479,

Eppiiif/ V. City of Columbus,
43 S. E. (Ga) 803-812.

The attack on the validity of the election at which

the bonds were authorized by the voters is ba.setl solely

on elleged misleading erroneous and false statements,

advertisements and information put out hj the Mayor

and members of the City Council of the City to the effect

that the bond issue of 1300,000.00 would result in no

requirement for the payment of any sum, either principal

or interest, through taxation, (R. p. 28), and the con-

cealment from the voters that two sections of the City

were omitted from any distribution service. (R. p. 26).

The validity of an election cannot be assailed on

such gToiinds.

In Humplire^^ v. Board of Com'rs of City of Pi'att,

supra, it was alleged that the bond election was carried

through false representations and the Court said that

unscrupulous campaign methods must be met in some

other way tlian by an action to enjoin issuance and sale

of the bonds.

In Eppiug- V. City of Columbus, supra, a similar
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contention \>as made and was disposetl of b}^ the Court

in the folloAving- language:

'•It is contended that the bonds should not have been

validated because at least 32 negro voters who voted

in favor of the issuance of Iwnds were induced to do
so l»y false and fraudulent statements made to them
by officers of the town and others interested in the

issuance of the bonds. Tliis is no ground for refusing
to validate the issue of the l)on(ls. The courts cannot
incjuire into the motives ])rompting persons to vote on
(questions of this character, where the voter freely

and voluntarily exercised this right. Inducements
held out to influence a voter, although false and
fraudulent, will not invalidate tlie election. The rule

niii:ht be different where it appeared that hy force

and fraud the voter was compelled to vote in a way
he did not desire to vote. The allegation of the ob-

jection in tlie ])resent case did not bring the case

within the purview of this last statement, even if

that would be the ruk*. Wh(M"e the election is regular-

ly called and regularly held, and the voters freely

and voluntarily exercis<' their right to vote, the elec-

tion will not be invalidated simply because some of

them have l)een misled 1)V some one interested in the
result of the election."

TITLE II or THE NATIONAL INDUSTRIAL RE-
('0\'ERY A('T IS CM)NSTITT'TTONAL.

(a) Tlie subject mattci- of tiie Act is within the

ronstitution of the Tnited States, Article T, vSection 8.

Constitution of the Fnited States.

Constitution of the Cniteil States, Articlel, Section 8.

MfCiilhxIi /". M(iri/I(iii(/,

4 whcMt. :n(>, 401.

/'ichl r. CI(irk,

\V.\ V. S. (;40, (IlK'i.
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Vnited States r. ReaJtij Company,
163 U. S. 427.

Allen V. Smith,

173 U. S. 389.

Legal Tender cases,

12 Wall. 457, 532.

Massachusetts v. Mellon,

262 U. S. 447, 457.

U. S. i\ Gettyshurg Raihcay Co.,

160 IT. S. 668.

Storey's Commentaries,
Fifth Ed. p. 675.

(b) The act is not an unconstitutional delegation

to the President of the leojislative powers of Congress.

Wayman v. Southard,

10 Wheat. 1, 43.

Field V. Clark,

143 U. S. 649.

Buttfiekl r. Stranahan,
192 U. S'. 470, 496.

Union Bridge Co. r. United States,

204 U. S. 364, 386.

United States r. Grimaud,
220 U. 8. 506.

Hampton & Company vs. United States,

276 U. S. 394.

McKinley r. United States,

249 IT. S. 397.

United States v. Clionical Foundation,
2.T2 V. S. 1, 12.

Federal Radio Commission r. Xclson Bros. Band &
Mortgage Com pany,

289 U. sC 266.
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Panama Refining Co. v. Ryan,
r. S , 79, L. ed. 223, 235.

(a) The Constitution of the United States, Article

1, Section 8 provides:

"Soition 8. The (\>ui»Tess shall have Power to lay

and collect Taxes, Duties, Imposts and Excises, to

pay the Debts and provide for the common Defense
an<l oeneral Welfare of the United States; but all

Duties, Imposts, and Excises shall be uniform
throujfhout the United States

:

To make all Laws which shall be necessary and pro-

per for carrviuii into Execution the foreuoiuf*' Powers,
and all other Powers vested by this Constitution in

the Government of the Unitcnl States, or in an,y

Department or Officer thereof."

The title to the National Industrial Recovery Act

reads as follows:

"An Act to encouraiie national industrial recovery,

to foster fjiir c«Mii])etiti(m, and to jjrovide for tlie

construction of certain useful public works, and for

otlier purposes."

Tlif declaration of poli«y declared in Section 1 of

Title 1 of the Act reads as follows:

"Section 1. A nationjil emerj^ency productive of

widespread unemployment and disorjianization of

iii(lnsti-y, which burdens interstate and forei<;n ccnn-

merce, affects the j)ublic welfare, and undermincis

the standards of living of the American people, is

hereby dcclarnl to exist. It is hereby declared to be

the i)olicy of Conjiress to remove obstructions to the

fr(>e flow of interstate and foreign commerce which

tend to diminish the amount thereof; and to provide

for the ^^eneral w<'lfare by promotinj;^ the orj^aniza-
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tion of indiistrj' for the purpose of cooperative ac-

tion among trade .g^roups, to induce and maintain
united action of labor and management under ade-

quate governmental sanctions and supervision, to

eliminate unfair competitive practices, to promote
the fullest possible untilization of the present pro-

ductive capacity of industries, to avoid undue restric-

tion of production (except as may be temporarily
required), to increase the consumption of in<lustrial

and agricultural products by increasing purchasing
power, to reduce and relieve unemployment, to im-

prove standards of labor, and otherwise to rehabili-

tate industry and to conserve natural resources."

Title II of the act is entitled "Public Works and

Construction Projects." The provisions of the first section

of Title II (Section 201) authorize the President to

create a Federal Emergency Administration of Public

Works "to effectuate the purpose of this title," and pro-

vide that all the powers of the "Administration" so

created shall be exercised by a b\^deral Emergency Ad-

miuistrator of Public AVorks. The President is empowered

to establish sucli agencies as he may find necessary, and

to delegate any of his functions and powers under Title

II to such officers, agents and employees as he may

designate or appoint.

Pursuant to this authority, the President has created

the Federal Emergency Administration of Public AVorks,

and has delegated to the Administrator sufficient of liis

functions and powers under the Act to enable him to

execute the law.

Under the provisions of Section 202 of Title II of

the Act, the Administrator, under the direction of the
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President, is couimaiule<l to prepare a comprehensive

program of public works which shall include among other

things, the various types of projects therein enumerated.

It appears from the above and other provisions of

the Act, that bv Title II of the National Industrial

Recovery Act, tlie Congress found and declared the fol-

lowing (among others) to be national pui*poses:

1. The i)reparation of a comprehensive program of

I>nblic works, coextensive with the boundaries of the Uni-

ted States, and including not only the several States but

also Hawaii, Alaska, tlie District of (^olumbia, Puerto

lliro. the C'anal Zone, and tlie Virgin Islands.

'2. A ])romi)t increase of emi)loyment by means of

Federal construction or Federal aid in financing the

construction of projects included in the comprehensive

j)n),uriini <»f public \\(t)-ks i»rci>ared by the Administrator

pursuant to the mandate of tlie Act.

o. The i»rom()ti()n of the thirty-hour week and con-

se<pient spreading of employment.

4. Inci-easing purchasing power by requiring the

l)aynient of just and reasonable wages.

.). IMclcrence for veterans in the employment of

labor on the i)nblic works projects.

rndcr the powci- to lay and collect taxes to provide

for the common defense and general welfare of the

T'nited States (and by necessary implication, to expend

the moneys collected from taxes) and to make all laws
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which are necessarv' and proper for carrying into execu-

tion the powers expressl}' conferred and all other powers

vested by the Constitution in the Goyernment of the

United States or in any department or officer thereof, the

Congress has, since the foundation of the Government,

declared certain purposes national, and has appropriated

federal moneys to carry out such purposes. It is the

function of Congress to determine the purposes wliich

will promote the general welfare of the nation and to

make appropriations for such purposes.

Executive and legislative construction of constitu-

tional provisions always has been and should be given

great consideration by the Courts.

Down en r. Bidveil,
182 U. S. 244, 2S6.

United States r. Midirefit Oil Company,
236 U. S. 459, 472.

Field r. Clark, i^iiprn.

As was said by Chief Justice Marsliall in McCulloch

V. Maryland, supra:

"An exposition of the Constitution, deliberately

established by legislative acts, on the faith of wliich

an immense property has been advanced, ought not
to be lightly disregarded."

It appears to have been tlie concensus of executive,

legislative and judicial opinion during the history of

our country that Congress has the power to appropriate

money to carry out purposes which it has declared na-

tional in scope.



23

A search of the cases fails to disclose any decision by

the Supreme Court adverse to such an interpretation of

the oeiieral welfare clause. In only a few instances has

the power of Con.uTess been challeuiied.

In r. S". V. Gettysburn: Railway Co., SKpra, the power

of the Federal Govern nient to condemn the land on which

the I'attle of Gettysburii' was fouiiht for the purpose of

layinjf out a national park was questioned. The Court

held that the power of condemnation resulted from the

power of taxation to be exercised for the common defense

and tlie o;eiieral welfare, and that tlie use to which the

condemned land was to be i)iit was one so cb)sely counect-

h1 witli the ucneral welfare of the nation as to be within

the i)()wer i>Tanted Conj»ress by the Constitution for the

purpose of jM-oti^-tinji and preserviini tlie whole counlry.

In rnite<l States v. Healty Company, supra, the

powci' of Conun^s to a])])]'opriate money to ])ay a bounty

to suuar manufacturers pr(Mlucinj»- su<»ar meeting a certain

test was challeniied. The Act of Conuress making such

appropriation restctj upon the jiower to levy taxes to

ju'ovide for the gciicial wclfai-e. In the earlier case of

Field V. Clark, Snpra. the Sui)renie Conrt had declined

to pass on the (|uestion whelhei- the constitution em-

j)o\\(i'e(l Congi-ess to grant bonnties to sugar ])roducers.

!n riiite«I States v. Kealty ('(tnijiany, the immediate

(|nestion befoi-e tlie Coni't was whellie)' the Cnited Slates,

having j)ioinis('d t(; pay a bounty, even if it had no

]M)\\ei' to do so, had thereby created a debt which Congress

had jiowei- to dischai'ge by an ai)pi*o]>riation. The Court
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decided that Congress liad the power to appropriate

money to pay a debt arising only from the moral obligation

of the nation, "although the debt could obtain no recog-

nition in a court of law."

It is a matter of common knowledge that vast unem-

ployment wasi a grave condition confronting the country

at the time the National Industrial Recovery Act was

passed. The purpose of Congress "to reduce and relieve

unemployment" as stated in the declaration of polic^^ set

forth in Section 1 of Title I of the Act, was the primary

purpose for the enactment of the law. Senator Wagner,

the member of the Committee in charge of the bill in the

United States Senate stated:

"Mr. President, the National Industrial Recover;y

lUll is an employment measure. Its single objective

is to speed the restoration of normal conditions of

employment at wage scales sufficient to provide a

comfort and decent level of living."

77 Cong. Rec. 51-52, (1933)

The rule that Congressional debates will not ordinarily

be considered bj'" a Court interpreting a Federal statute

does not apply to remarks made by a member of the

Committee in charge of the bill.

194 r. S. 48(1, 495,

27 Ops. Attorney (Jen. (1908 I 68, 78.

Certainly, tlie relief of unemployment resulting from

the existence of a great national depression and a break-

down of the economic system, was a national purpose.
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Tlie plan by which unemployment was to be relieved

Avas for Congress to determine, and such determination

was the performance of a legislative function, and is

binding on the Courts.

The preparation of a ''comprehensive program of

public works" was one of the means which Congress deter-

mined would assist in the relief of unemployment, and

thereby promote the general welfare of the nation.

(1)) The ]>()wers delegated to the President by

Title II of the National Industrial Recovery Act are

purely administrative. He is charged with the duty of

executing the law. The (^ongress has not abdicated any

legislative function. All essential legislative functions

are embraced within the law itself, and only executive

fnnctions remain to be ex(^rciscd in the administration of

the law.

The Act meets the re(inirenients laid down by the

Supreme Court of the United States in its latest express-

ion on the subject, in the case of Panama Refining Co. v.

IJyon. sii}>r(i. in which it is said:

''Cndoubtedly legislation mast often be adapted to

comj)lt'X conditions in\'olviiig a host of details with

which the national legislatin-c cannot deal directly.

The Constitution has never been regarded as denying
to the Congress the necessary resources of flexibility

ami jtracticality, which will enable it to i)erform its

fnintion in laying down jxilicies and establishing

stan<lards, while leaving to selected instrumentalities

the making of subordinate rules within prescribed

limits and the detei-mination of facts to which the

])olicy as declared by tlu^ legislature is to apply.
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Without capacity to .uive authorizations of that sort

we should have the anomaly of a legislative power
which in many circumstances callinj^ for its exertion

would be but a futility."

In the above case, the Supreme Court held Section

9, Subsection (c) of Title I of the National Industrial

Recovery act unconstitutional on the ground that it was a

delegation of legislative functions to the President. The

Subsection authorizes the President to prohibit the

transportation in interstate and foreign commerce of

petroleum and the products thereof, produced or with-

drawn from storage in excess of the amount peinnitted

to be produced or withdrawn from storage by any State

law or valid regulation or order prescribed by any board,

commission, officer or any other duly authorized agency

of a State. Any violation of an order issued by the Presi-

dent under the provisions of Subsection (c) was made

a criminal offense, punishable by fine or imprisonment or

both. As stated by the Court, the Section "gives to the

President an unlimited authoiity to determine the policy

and to lay down the prohibition, or not to lay it down,

as he may see fit. And disobedience to his order is made a

crime punishable by fine and imprisonment."

Fatiama Rcfiiiiiif/ Co. /•. Rj/aii, supra, p 220.

The distinction between tlie powers attempted to be

conferred by Subsection (c) of Section of Title I of

the Act, and those conferred by Title IT is apparent, and

is illustrated b the cases cited in the opinion, in which

the difference between legislative functions and executive

actions is pointed out.
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Thus in I>iitt field v. Stanalian, supra, an Act of

Congress was upheld which authorized the Secretary of

the Treasury, upon tlie recommendation of a board of

experts to "establish uniform standards of purity, quality

and fitness for tlie consumption of all kinds of tea im-

ported into the I'nitetl States," the Court said "Conjiress

lejiislate<l on the subject as far as was reasonably prac-

ticable, and from the necessities of the case was compelled

to leave to executive officials the duty of brinjiing- about

the result pointed out by the Statute."

In I'liion P.iidue Co. v. Cnited States, supra, the

Secretary of W'lw was given authority to determine

whether bridges and other structures constituted uni*ea-

sonable obstructions to navigation, and to remove such

structures, and it was held that by the statute, the Con-

gress declared : "a general rule and imposed upon the

Secretary of AVar the duty of ascertaining what particul-

ar cases came within the rule."

In I'cdcial Kadio Commission v. Nelson IJros. T.ond

& .Mortg. Co.. .supra, the Conrt in construing the pro-

visions of the liadio Act held that the standard set up

was not so indefinite "as to confer an unlimited power."

In Field v. Chirk, supra, it was contended that the

statute involved was ;iii unconstitutional delegation of

legislative jtowers, but the Court ludd that "what the

IM-esident was requirwl to do was merely in execution

of tlie Act of Congress," an<l this statement was approved

in the later case of Ham]>ton & Co. v. Ignited States, supra

involving the constitutionality of the flexible tariff ])r<»-
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vision, in which the Court said:

"The field of Congress involves all and many varieties

of legislative action, and Congress has found it fre-

quently necessary to use officers of the Executive
Branch, within defined limits, to secure the exact

effect intended by its acts of legislation, b}' vesting

discretion in such officers to make public regulations

interpreting a statute, and directing details of its

execution, even to the extent of providing for penal-

izing a breach of such regulations."

Title II of the National Industrial Recover^' Act

vests in the President, through agencies to be selected

by him, the power to direct the details of the exec-ution

of the law. This is manifestly a function of the executive

branch of the Government, Congress had proceeded as

far as it could go in the exercise of its legislative functions

when it prescribed the general classes of projects to be

included in the comprehensive program of public works

to be prepared and carried out to effectuate the purposes

of the law. It laid down the rule and provided the stan-

dard for the executive to follow in tlie selection of the

projects to be included in tlie comprehensive program

of public works, and this was as far as it could practical-

ly go in the exercise of its legislative functions because

the legislation had to be adapted to complex conditions

involving a host of details with which the Congress could

not deal directly.

Title II of the National Industri-jl IJecovery Act

relates solely to the expenditure of public moneys "with

a view to increasing employment quickly," to promote the

general welfare. The subject matter is entirely different
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from that embraceil in Title I of the Act. Title II does

not purport to re<>iilate the actions or conduct of individ-

ual citizens in their private capacities. It does not em-

jiower the President to make an orders such as those pro-

vided for in Subsection (c) of Section 9 of Title I of

tlie Act, a violation of which is punishable by fine or

imprisonment.

The powers uranred to the President by Title 11 are

within the rule laid down by the Supreme Court in the

cases cited.

TITLE II OF THE NATIONAL INDUSTRIAL RE-
rOVERY ACT AITIIORIZES THE FINANCING
OF THIS PROJECT.

A "comprehensive procram of public works" is nec-

essarily made up of many component i)arts. Its nature

requires that many projects be included, otherwise it

would not be ;i ''comprehensive pro<:;ram," but limited in

its scoi)e. It cannot consist of one j»iant project, coexten-

sive with the boundaries of the nation. It is a "proj^rauf

of public works,—not merely one jireat Federal project.

The municipal li<»litinj^ system in Coeur d'Alene is

only one of many projects that have been included in the

"comprehensive projj^'am." Considered by itself, it might

not «:<) far toward accom])lishing the purpose of the Act,

lint wJKMi combined with hundreds of other projects of

a similar character scattered throujihout the length and

breadth of the land, it becomes a part of the national

prf)gram.
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The ' ^eompreheusive program of public Avorks" au-

thorized by the Act, includes by express enumeration

(among other things) the following:

"(a) Construction ... of any publicly owned in-

strumentalities and facilities."

(c) Any projects of the character heretofore con-

structed or carried on either directly or by public

authority or with public aid to serve the interests of

the general public."

The Coeur d'Alene project is a publicly owned in-

strumentality or facility. Also, it is a project of the char-

acter heretofore constructed and carried on hy public

authority.

Section 203 (a) of the National Industrial Recovery

Act provides:

''Sec. 203 (a) With a view to increasing employment
(]uickly (while reasonal)ly securing any loans made
by the United States) the President is authorized
and empowered, through the Administrator or thru

such otlier agencies as lie may designate or create,

(1) to construct, finance, or aid in the construction

or financing of any public-works project included in

the program prepared pursuant to Section 202 ; ( 2

)

upon such terms as the President sliall prescril)e, to

make grants to States, municipalities or other public

bodies for the construction, repair or improvement
of any such project, but no such grant sliall be in

excess of 30 per centum of the cost of tlie labor and
materials employed upon such project; . . .

."

The Coeur d'Alene project has been included in the

comprehensive program of i)ublic works which the Ad-

ministrator has prepared under the direction of the

President pursuant to the authority granted by Title
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II of the Xiitioual Industrial Recovery Act.

As a part of the general program, the construction

of the proje<;-t will assist in accomplishing the purposes

of the law. While it is true that the labor expended upon

this project alone will not relieve unemployment in the

nation, it will furnish employment to some, and in con-

junction witli all the other projects of a similar character,

financed in the same manner, the relief of unemployment

will be materially advance<l. The employment furnished

will not be limited to the labor performed locally in the

construction of the ])roject but will extend to the labor

perfonned in the factories and industries where the

machinery and equipment utilized in the project will be

manufacturefl.

THE corirrs will not intekfere with the
EXERCISE OF DISCRETION RY EXECUTIVE
OFFCIERS

It is well settled that the Courts may not review the

exercise of adminstrative discretion reposed in officers of

tlie Government by Act of Congress.

i nitcfl Stat(s r. ('hcinicdl Foundation,
272 U. S. 1, 14, 15.

Dakota Cent. Telciili. Co. r. South Dakota,
250 r. S. 1(;8, 182, 1S4.

Louisiana r. MaAdoo,
284 r. S. (>27.

In Fnited States v. Chemical Foundation, sttipra, the

Court said that the presumption of regularity supports

the official acts of public officers, and in the absence of
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clear evidence to the contrary, Courts presume that they

have properly discharged their official duties, and stated

in tlie opinion:

"Under that presumption it will be taken that Mr.
Polk acted upon knowledge of the material facts.

The validity of the reasons stated in the orders,

or the basis of fact on which they rest, will not be
reviewed by the Courts."

In Dakota Cent. Teleph. Co. v. South Dakota, supra,

the Court said that the contention made assailed the

motives which it is asserted induced the exercise of power

by the President, and then stated in the opinion:

"But as the contention at best concerns not a want of

power, but a mere excess or abuse of discretion in

exerting a power given, it is clear that it involves

considerations which are beyond the reach of judicial

power. This must be since, as this Court has often

pointed out, the judicial may not invade the legisla-

tive or executive departments so as to correct alleged

mistakes or wrongs arising from asserted abuse of

discretion."

Under the provisions of the Act, it is the province

of the Administrator to determine, under the direction of

the President, whether or not a particular project shall

be included in the comprehensive program of public works

and financial assistance furnished by the Government.

The determination of this question is the exercise of an

executive function which should not, and under the de-

cisions can not, be reviewed by the Courts. It is an exer-

cise of discretion which is not the subject of judicial

review.
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"If the matter in respect to which the action of the
official is sought is one in whicli the exercise of

either judj^iuent or discretion is required, tlie Court
will refuse to substitute its judiiinent or discretion

for that of the official entrusteil by law with its

execution. Interference in sudi a case would be to

interfere with the orderly functions of government."

THE LOAN AXI) (IKAXT IS NOT IN VIOLATION
OF SECTION 3 ARTICLE VIII OF THE CONSTI-
TUTION OF IDAHO.

Section 3 of Article VIII of the Constitution of

Llaho roads as follows:

"3. Limitations on «<>nnty and municipal indebted-

ness. No county, city, town, townshi]), board of edu-
cation, or scliool district, or other subdivision of

the state shall incur any indel)tedness, or liability

in any manner, or for any purpose, exceeding- in

that year, the income and revenue provided for it

for such year, without the assent of two-thirds of

the (pialified electors thereof, votiu": at an election

to be hehl for that ]»nri)ose, noi* unless, before or at

the time of incurriui*- such indebtedness, provision

shall be made for the collection of an annual tax

sufficient to f)ay the interest on such indebtedness as

it falls dne, and also to constitute a sinkinj;- fund for

the i)ayinent of the principal thereof, within twenty
years from the time of contracting; the same. Any
indel»t(Hlness or liability incui-red contrary to this

jirovisicm shall be void: FKO\'II)EI), That this sec-

tion shall not be construed to apply to the ordinary
and necessijry expenses an^^horized by the general

laws of the state."

It is contended that because the City of Coeur d'Alene

propo.ses to expend $337,580.00 in the construction of a
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rannicipal electric power plant and distribution system,

and has voted bonds for |300,000.00 for that purpose,

that the plan is in violation of the constitutional limit-

tations.

It is not contended, as we understand the allegations

of the Bill, that the requirements of Section 3, Article

VIII of the Constiution of Idaho have not been complied

with by securing the assent of two-thirds of the qualified

electors of the city voting at an alection held for that

purpose, and by providing for the collection of an annual

tax sufficient to pay the interest on such indebtedness

as it falls due, and also to constitute a sinking fund for

the payment of the principal thereof withiu twenty years

from the time of contracting the same. There are no alle-

gations in the Bill questioning such compliance.

It appears, therefore, that the only basis for the

contention is tliat the cost of the system will exceed the

amount of the bonds authorized at the election.

It is not proposed to create an indebtedness or liabil-

ity amountg to |337,580.00, or even in the amount of the

bouds autliorized at the election. The cost of the labor

and materials is estimated at the sum of |2T6,512.91,

(F\. p. 19) and a grant of 30 per cent of the total cost

of labor and materials, plus contractors' profits, would

amount to !i?91,230.00. (B. p. 20). The grant does not

imply any obligation of repayment on the part of the

City except on the theory of illegality and consequently an

implied agreement to repay, heretofore discussed in this

lirief. If there is no obligation on the part of the City to
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repay the "rant it would not constitute an idebtedness or

liability.

It is only an indebtedness or liability that falls

within the condemnation of the constitutional limitation.

It makes no difference how much the improvement costs

if an indebtedness or liability does not arise from the

transaction. The City is not prohibited from acceptiu'j

a g:ift or grant or from constructinji^ any improvement

at any cost if it can secure the funds for the project with-

out incurrinji; an indebtedness or libility to repay them.

Incidentally, it is contended that the proposed loan

and ijrant arc in violation of the Fifth, Tenth and Four-

teenth Amendments to the Constitution of the United

States, but these contentions have so little foundation to

support them that they were ignored by the lower Court,

and do not require any discussion.

liepectfully submitted,
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C. H. POTTS
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7775

City of Coeur d'Alexe, Idaho, a municipal cor-

poration; J. K. Coe, Mayor; A. Grantham,

Treasurer; William T. Reed, Clerk; Lee Stod-

dard, Otto Gladden, Frank H. Lafrenz, Joseph

Loizel, O. M. Husted, Cassius Robinson, S. H.

McEuen, and C. C. Hodge, Members of the City

Council of said City of Coeur d'Alene, Idaho;

and Harold L. Ickes, as Federal Emergency Ad-

ministrator of Pul)]ic Works, ai)]xdlants

V.

The Washington Water Power Company, a cor-

poration, appellee

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR Tin: nH^TRlCT OF IDAHO, NORTHERN DIVISION

BRIEF OF HAROLD I. ICKES AS FEDERAL EMERGENCY
ADMINISTRATOR OF PUBLIC WORKS

NATURE OF THE SUIT

This is an appeal from the order of the District

Court of the United States for the District of

Idaho, Northern Division, filed December 13, 1934,

m



denying the defendants' motion to dismiss (Tr.

p. 162) and from an order filed December 30, 1934,

granting an injunction pendente lite restraining

the defendants from proceeding with the construc-

tion of the municipal electric generating plant and

distribution system described in the bill or the

financing thereof with funds of the Federal Emer-

gency Administration of Public Works (Tr. pp.

190-196).

SPECIFICATION OF ERRORS

The errors assigned are:

1. The court erred in granting the injunction

pendente lite.

2. In finding that the proposed loan and grant

agreement is not for the purpose of imemploy-

ment relief but to foster and encourage municipal

ownership and to regulate rates and charges for

electric service.

3. In finding that the proposed contract is an

illegal attempt to usurp the functions of the State

of Idaho and is beyond the powers of the National

Government.

4 and 5. In finding that the proposed loan and

grant is unauthorized and unconstitutional.

6. In finding that the said loan and grant

amounts to the incurring of an indebtedness or

liability in excess of $300,000 in violation of the

Constitution of the State of Idaho.

7. In finding that if said loan is made it will

result in direct and/or immediate and/or irrep-

arable loss and damage to the plaintiff.



8. Ill finding that the amended bill of complaint

stated any grounds for the granting of an injunc-

tion pendente lite.

9 and 10. In finding that the amended bill stated

facts sufficient to constitute a valid cause of action

in equity or to entitle the plaintiff to equitable

relief.

11 and 12. In denying the motions of the defend-

ants to dismiss the amended bill.

SUMMARY OF AMENDED BILL

The a])pellee, plaintiff below, is a corporation

organized and existing under and by virtue of

the laws of the State of Washington and a citi-

zen of the State of Washington, and is author-

ized to do business in the State of Idaho and to

hold property in said State.

The City of Coeur d'Alene, defendant below, is

a municipal corporation created under and by

virtue of the laws of Idaho and a citizen of said

State.

The defendant, Harold L. Ickes, is the appointed

and duly acting Federal Emergency Adminis-

trator of Public Works appointed under the

provisions of Title II of the National Industrial

Recovery Act.

The jurisdiction of the United States District

Court for the District of Idaho is invoked upon

the ground that the suit is of a civil nature, arises

under the Constitution of the United States, in-

volves the Fifth Amendment and Section 1 of the



Fourteenth Amendment, and the constitutionality,

construction, and interpretation of the National

Industrial Recovery Act. Diversity of citizenship

is also alleged.

The plaintiff is authorized to engage in the sale

of electric energy within the cities in the Stat€

of Idaho. It is the holder of a franchise, dated

October 19, 1903, granted to its predecessor for

furnishing to the inhabitants of the Village of

Coeur d'Alene electricity for lighting and other

purposes for fifty years from the date thereof.

In 1930 the plaintiff purchased the electric power

distribution system of the City and has since

owned, maintained and operated it. Plaintiff has

expended more than $33,000 in improving said

system and $27,000 for new transformers. Its

rates are subject to regulation by the Public Util-

ities Commission of Idaho. It furnishes electrical

service to all classes of customers in the City, in

number 2,377, and also furnishes service to 332

additional customers residing in adjacent terri-

tory. It has an investment in the distribution

system of more than $200,000.

The plaintiff is also a taxpayer of the United

States, of the State of Idaho, of the County of

Kootenai, and of the City of Coeur d'Alene.

The amended bill recites certain proceedings of

the City calling an election for the purpose of sub-

mitting to the voters the proposition for incurring

an indebtedness of $300,000 by the issuance of gen-



eral obligation bonds of tlie City to pay the cost

and expense of the acquisition by purchase or by

construction of a municipal light and power plant

and distribution system, the proceedings of the City

Council in adopting an ordinance (No. 713), pro-

viding for the incurring of indebtedness of $300,000

for the said electric system and also an ordinance

for the incurring of a further indebtedness of

$300,000 (No. 723, total $504,000 including the

$300,000) to finance the cost of the acquisition by

purchase or construction of a waterworks system.

An election was provided for in each of the ordi-

nances and was called and held on December 12,

1933. It resulted in the approval of both proposi-

tions by more than two-thirds of the voters voting.

Thereafter, and pursuant to a motion of the City

Coinicil authorizing the City officers to apply to the

Federal Emergency Administration of Public

Works for the necessary funds, said officers made

an application to finance the cost of construction of

the electric and waterworks systems in the amount

of $650,000, including a grant equal to 30% of the

cost of labor and materials to be used in the said

construction. The Administrator has approved the

said application and will advance funds to the City

in the amount of $337,580 for the purpose of con-

structing the electric system, which sum includes

the amount of the grant.

The amended bill charges that the incurring of

an indebtedness or liability exceeding the annual



'?income and revenue of the City for "that year

without the assent of two-thirds of the qualified

voters voting at an election held for the purpose

and without provision being made for the collec-

tion of an annual tax sufficient to pay the interest

and provide a sinking fund for such indebtedness

and/or liability is in violation of Section 3 of

Article VIII of the Idaho Constitution.

An engineer employed by the City made a re-

port, which was published and influenced the voters

at the election. Said report was erroneous, among
other things, in not disclosing that two sections of

the City were omitted from the distribution system.

The erroneous statements in the report deceived

the voters into voting favorably on the questions

submitted.

That injury which will result from the accom-

plishment of the City's construction of the electric

system in that the plaintiff will be compelled either

to compete with the City and suffer substantial loss

or abandon business in Coeur d'Alene. In case of

abandonment certain classes of employees of the

plaintiff will be discharged and the number of

others reduced. Through this loss the plaintiff

will be compelled to serve other customers at a

loss or with less profit. The action of the Adminis-

trator of Public Works in making a loan and grant

to the City for the purpose stated is an abuse of

discretion granted him by the National Industrial

Recovery Act.



The amended bill further sets out a press release

of the Administrator which declares his policy as

to applications of municipalities to finance munic-

ipal electric systems, the purport of which is that

such applications will be approved only where it

appears that the municipal system will effectuate

a reduction of rates below those charged by utility

corporations, with opportunity before the munic-

ipal system is financed to such corporations to

reduce rates in the City applying. This policy

shows that the loan and grant is not primarily to

j}rovide empknTiient but to effectuate a reduction

of rates, whereas the regulation of rates is a mat-

ter for the State of Idaho through its Utilities

Commission.

The amended l)ill further alleged that on No-

vember 20, 1934, the City received from the Ad-

ministrator a proposed contract providing for a

loan and grant not in excess of the amount of $650,-

000 for the financing of the City's water system,

generating plant, and electric distribution system,

.that the agreement was thereupon executed by the

City. The proposed agreement is attached to the

amended bill, made a part thereof, and appears,

Transcript of Record, Exhibit D, p. 91 et seq.

The amended bill charges that the actions and

proceedings already taken in pursuance of the

City's plan and the threatened actions which de-

fendants are about to take under such plan arc

unlawful as:
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1. The misleading statements made by the City

officers deceived the voters and vitiated election

;

2. They concealed from the voters the fact that

two sections of the City would not be included

within the area to be served whereby also the elec-

tion was vitiated

;

3 and 8. Section 3, Article VIII, Idaho Constitu-

tion, provides that no City shall incur any indebted-

ness for any purpose exceeding "in that year the

income and revenue provided for it during such

year without the assent of two-thirds of the quali-

fied voters, nor unless provision is made for an an-

nual tax to pay the interest and to constitute a

sinking fund for the payment of the principal

within twenty years from the time of contracting

the indebtedness." It is claimed that the plan of

the City officers requires an indebtedness in excess

of $300,000 (the amount approved at the election)

for said plant and distribution system wdthin the

meaning of said Article

;

4. Ordinance No. 723, Exliibit C of the com-

plaint, and the proposed loan and grant agreement

provide for the water system, together with the

electric system; whereas the ordinance calling for

the election (No. 713) provides only for the sub-

mission to the voters of the electric system, the plan

of the City involves the incurring of an indebted-

ness of $650,000, less the grant but the voters have

authorized only an indebtedness of $300,000

;

5, 6, and 7. The Recovery Act does not authorize

the Administrator to loan or grant moneys of the



Federal Goveriiment for the buildiug of iimnicipal

electric systems;

9. The City does not propose to engage in inter-

state commerce

;

10. The proposed loan and grant would be illegal

and the City would be required to repay it and

would thereby become indebted in excess of the

amount authorized by Section 3 of Article VIII,

Idaho Constitution;

11. The issuance of the bonds and the proposed

use of the proceeds and of the proposed grant are

in violation of the Fifth Amendment and Section 1

of the Fourteenth Amendment of the National

Constitution in that the plaintiff would be thereby

deprived of its property without due process of

law

;

12 and 13. Congress has no power to make a loan

or grant of public moneys of the United States to

the City of Coeur d'Alene for the purjDoses stated,

and is prohibited from providing such loan and

grant l^y the Fifth and Fourteenth Amendments;

14, 17, and 18. If Congress has power to make

such a loan and grant it may not lawfully delegate

that power

;

15, 18, and 22. The loan and grant is only of local

and not of general ])enefit, hence it does not tend

to provide for the general welfare of the United

States;

19 and 20. The action of the Administrator

is an abuse of discretion

;
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21. Such disbursement of national funds is un-

lawful under the Tenth Amendment in view of

the policy declaration of the Administrator and

is ultra vires.

In substance the bill charges that the plaintiff

wdll suffer illegal injury directly through the per-

formance of the loan and grant agreement; that

it is not authorized by the Recovery Act, is an

abuse of discretion; that the Act is an unlawful

delegation of legislative power; that insofar as it

purports to authorize the financing by loan and

grant of such projects it is beyond the power of

Congress, being not an exercise of powers dele-

gated to Congress by the Constitution; is a vio-

lation of the Fifth Amendment and, in conjunc-

tion with the City's participation, a violation of

the Fourteenth Amendment ; and as construed by

the Administrator in his policy declaration in vio-

lation of the Tenth Amendment.

SUMMARY OF LOAN AND GRANT AGREEMENT

The District Court enjoined the defendants

from

* * * proceedings with * * * the

construction of the municipal electric gen-
erating

,
plant and distribution system, or

the financing thereof with Federal Emer-
gency Administration of Public Works
funds or gifts or grants, or from issuing,

pledging, selling, or delivering any bonds of

said city which are purported to be author-
ized by said Ordinance No. 713, with Fed-
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eral Administration of Public Works, or

accepting, using, or applying any moneys,
the proceeds of any loan, grant, or gift from
the Federal Emergency Administration of

Public Works for any of said purposes
(Tr. p. 195).

As the loan and grant agreement expresses the

entire intention of the Administrator and the City

with regard to the purchase of the bonds and the

grant, and it is the performance of this agree-

ment which is challenged as illegal and as threat-

ening injury to appellee, it is necessary that this

court be apprised of its provisions. It is set

forth in the Transcript of Record beginning page

91.

Part I provides that, subject to the terms and

conditions stated, the Government will by loan and

grant, not exceeding in the aggregate the sum of

$650,000, aid the City in financing a project con-

sisting substantially of the construction of a water

system, inchiding sinking wells, installing pumps,

and a distribution system for water service; also a

Diesel engine generating ])lant and electric distri-

bution system.

The financing is by means of a loan (purchase of

bonds) and a grant. The City agrees to sell and

the Government to buy at the principal amount

thereof, plus accrued interest, $504,000 of certain

bonds (if not purchased by others).

The Government will also make and the Bor-

rower will accept, whether or not any or all of the
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bonds are sold to other purchasers, a grant in an

amount equal to thirty percentum of the cost of

labor and materials employed upon the project.

If all the bonds are sold to other purchasers the

Government will make the entire grant with the

payment of money. In no event shall the grant

be in excess of $175,000.

The Borrower is required to deposit the proceeds

of the sale of bonds and the grant in construction

accounts and to apply them solely to the cost of

construction of the project or to the extinguish-

ment of the bonds or interest. The Borrower is

required to commence the construction of the proj-

ect upon receipt of the first bond payment and con-

tinue it to completion with all practicable dispatch.

The Government is not required to purchase any

bonds unless the Borrower adopts a rate and bond

ordinance providing that no donations, taxes,

depreciation charges, or any other items of expense,

except normal operating expenses and maintenance,

together with water, light, and power-line exten-

sions, shall be charged against the revenues of the

project.

All municipally used water and electric energy

shall be paid for at current selling-rate schedules,

except water used in fighting fire, and a reasonable

rent shall be paid for hydrant rental, all such pay-

ments to be made as the service accrues from the

general funds of the Borrower into the funds of the

Borrower's water and electric departments (Tr.

p. 104).
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The Borrower covenants that when electrical

energy from the Government power project at

Grand Coulee, Washington, is available at rates

such that the cost thereof to the Borrower shall be

less than the cost thereof delivered from the Diesel

engine generating plant, the Borrower will cease

active operations of such Diesel plant and place it

on a standby basis only, and will puchase its elec-

tric energy requirements from the said Govern-

ment power project.

Part II. In consideration of the grant the

Borrower covenants that all work on the project

shall be subject to the rules adopted by the Ad-

ministrator to carry out the purposes and control

the administration of the Act (no convict labor,

hours per week not to be in excess of thirty hours,

wages not to be less than the hourly wage rates for

skilled and unskilled labor prescribed by the Ad-

ministrator or those provided by collective agree-

ments, preferences to ex-service men with depend-

ents and to local residents, compliance with Section

7 (a) of Title I of the Recovery Act, the contractor

to comply with codes established under Section 1

of the Act).

The amended bill incorporates this agreement.

No other action than that expressed in the agree-

ment is contemplated by the Administrator and

the bill contains no allegations that the Adminis-

trator intends any other action except that it sets

out a letter, dated November 21, 1934, from the

Federal Emergency Administration of Public
125662— .{jj 2



14

Works to the Mayor of Coeur d'Alene requiring

in further consideration of the grant the enactment

of a rate ordinance by the City whereby its electric

rates should be fixed on a basis approximately 20%

below the existing rates (those charged by the ap-

pellee) (Tr. pp. 55-56).

The date (not shown in the transcript) of the

loan and grant agreement as shown by the certifi-

cate attached thereto is December 17, 1931. It was

executed by the City later. It does not contain the

condition as to the rate ordinance set out in the

letter of November 21. It appears, therefore, that

the Administrator has waived the requirements

expressed in that letter.

As the loan and grant agreement expresses the

entire understanding between the Cit}^ of Coeur

d'Alene and the Government the following discus-

sion will be based upon that agreement. Insofar

as the amended bill raises questions under the law

of the State of Idaho that subject will be left to

counsel for the City. This brief is confined to the

Federal questions presented.

The amended bill challenges only the purchase by

the Government of the bonds issued for the electric

system ($300,000) and not those for the waterworks

($201,000).

The loan and grant agreement provides for the

purchase of both issues ($501,000) by the Govern-

ment, if not sold to others. The injunction re-

strains the sale to the Govermnent only of the

$300,000 issue.
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THE FEDERAL QUESTIONS PRESENTED

Assuming that the appellee shows a sufficient in-

terest to challenge the constitutionality of Title

II, Sections 202 and 203, of N. I. R A., this suit

presents the question whether the National Gov-

ernment, to meet an emergency caused by the col-

lapse of the economic system whereby some ten

million workers are without employment and hence

lack means of subsistence, may finance the ])roYi-

sion of employment by the purchase of bonds of

States and public bodies thereof authorized by

State law, Tlie Federal Emergency Administra-

tion of Pul)lic Works, established by the President

pursuant to the Authority of Title II of said Act

is one of the emergency agencies created by Acts

of Congress to restore the functioning of the na-

tion's economic system. That Administration is

a planning agency in the field of construction of

public works. Its duty is to prepare a compre-

hensive ])rogram of public works (Federal and

non-Federal). This program is established by in-

cluding from time to time such projects when they

are found to be socially desirable, provide eni])loy-

ment both by direct labor and by the fabrication

and transportation of materials, are engineeringly

sound, and legally authorized. The prima facie

determination of these questions is by the several

divisions of the Administrator's staff. The recom-

mendation of these divisions, coordinated by the

Deputy Administrator, are i)resented to the Ad-

ministrator wlio, witli the advice of the Special
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Board of Public Works, composed of Cabinet offi-

cers and others appointed to that duty by the Presi-

dent, determines to include or not to include them

in the comprehensive program, and if included to

finance them (in the case of non-Federal projects)

by loans and grants, the loan being a bond pur-

chase sufficient with the grant to finance or aid

in financing the cost of the project. The foregoing

process results in an allotment which is made to

the applicant public body, subject to the execution

of a contract satisfactory to the Administrator.

The allotment includes a grant not to exceed 30%
of the estimated cost of labor and materials em-

ployed upon the project (Section 203). This con-

tract, briefly described, provides for the purchase

of the applicant's bonds carrying 4% interest and

for the payment of the grant as the work is done.

Only such bonds are purchased as are not sold to

other purchasers. The contract carries conditions

effectuating the purposes of the Act (the provision

of employment, just and reasonable wages, vet-

erans' and local preference, etc.. Section 206) . The

total allotments made to finance electric projects

of cities, counties, districts, and other public bodies

to March 16, 1935, aggregated $41,920,131. Cer-

tain of these allotments are to finance such projects

where nonexclusive franchises to utility companies

are in effect. In others the franchises have ex-

pired. In a number of instances the allotments are

limited to electric works serving only the munici-
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13al uses. A number of instances are grants only.

Litigation at the instance of utility companies is

pending with regard to the allotment or loan and

grant agreement to Middlesboro, Kentucky; Hom-
iny, Oklahoma ; Burlington, Kansas ; Kennett, Mis-

souri; Concordia, Missouri; California, Missouri;

Sheffield and Tuscumbia, Alabama ; Greenwood

County, South Carolina; Florence, Alabama;

Trenton, Missouri; La Plata, Missouri; Menomi-

nee, Michigan; Coeur d'Alene, Idaho; Independ-

ence, Kansas, Columbus, Ohio ; Fort Collins, Colo-

rado; Centralia, Illinois; Knoxville, Tennessee.

Litigation has been concluded in the case of Alle-

gan, Michigan.

The AUegan case (Allegan v. Consumers Potver

Company, 11 Fed. (2d) 477) presented the question

^^ilether the Power Company's bill showed suffi-

cient interest as a taxpayer to challenge the legality

of the loan and grant. The Circuit Court of Ap-

peals of the Sixth Circuit dismissed the bill. Cer-

tiorari was denied by the Supreme Court, October

8, 1934.

In Arkansas Missouri Potver Company v. City

of Kefinett, Missouri, No. 753 in Equity, District

Court, Southeastern Division of the Eastern Dis-

trict of Missouri, February 25, 1935, the court

granted the defendants' motion to dismiss. (Not

yet reported.) Appeal bond of $25,000 required.

In Missouri Utilities Company v. City of Cali-

fornia, 8 Fed. Supp. 454, the United States District
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Court (Missouri) granted defendants' motion to

dismiss. An appeal is pending.

In Missouri Public Service Company v. Con-

cordia (Missouri), reported 8 Fed. Supp. 1, the

Missouri District Court denied a motion to dismiss.

This case is set for trial on the merits.

In Missouri Puhlic Service Company v. Trenton

(Missouri), the District Judge ordered the bill dis-

missed. Appeal is pending before the Circuit

Court of Ap23eals of the Eighth Circuit, May 8.

Appeal was conditioned upon the tiling of a bond

in the sum of $50,000.

In Kansas Gas and Electric Company v. City of

Independence, Kansas, the District Court of

Kansas, Third Division, ordered the bill dismissed.

This case was submitted to the Circuit Court of

Appeals of the Tenth Circuit, March 26, 1935.

In Missouri Power and Light Company v. City

of La Plata, Missouri, the District Court ordered

the bill dismissed. Motion for rehearing is

pending.

Bills of the same nature as that in the present

case are pending as follows:

Puhlic Service Company of Colorado v. City of

Fort Collins, United States District Court for

Colorado.

Illinois Power and Light Compamy v. City of

Centralia, Illinois, United States District Court,

Eastern District of Illinois.

Menow^inee and Marinette Light and Traction

Co. V. Menominee, Michigan. Proceedings are
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pending for removal to the United States District

Court for the Western District of Michigan,

Northern Division,

The following litigation is pending in the State

courts

:

Kansas UtiUtij Company v. City of Burlington,

Kansas. The State Court ordered the bill dis-

missed. This case is in process of appeal to the

Supreme Court of Kansas.

Tennessee Public Service Company v. City of

KnoxviUe, pending in the State Court of Knox

County.

There is also the suit brought by preferred stock-

holders of the Alabama Power Company to restrain

that Company from performing a contract for the

sale of its transmission lines to the T. V. A. (Ash-

icander, et ah v. Alabama Power Company). The

Tennessee Valley Authority and certain Alabama

cities with which the Administrator has made con-

tracts to purchase their bonds are joined as de-

fendants. The District Court, William I. Grubb,

J., found the Alabama Power-T. V. A. contract

ultra vires, and as the Administrator's contracts for

the purchase of the cities' bonds are conditioned

upon the purchase of power from the T. V. A. the

cities were enjoined from accepting P. W. A. loans

and grants by reason of the said condition. Appeal

is in process to the Circuit Court of Appeals of the

Fifth Circuit.

As stated above, Title II of N. I. R. A. is a part

of the legislation adopted by Congress to restore
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the functioning- of the nation's economic system by

appropriations for loans, etc., to finance construc-

tion and hence employment.

The legality of the acts creating the emergency

agencies referred to is related to the spending

power of Congress. The operations of the agen-

cies created are not limited to Federal activities.

Vast sums have been applied to improvement of

private property or to the promotion of private

interests. They are, however, related to the pro-

motion of purposes declared national by the Con-

gress, such as the provision of employment on a

national scale.

The importance of the financing of non-Federal

projects as an aid to recovery may be estimated

from the grand total of estimated costs and man-

hours as shown by the report of the Division of

Economics and Statistics, P. W. A. as of Feb-

ruary 1, 1935. Expenditures to that date exclud-

ing railroad loans are $178,701,795. The esti-

mated total cost was $690,065,616. Man-hours ap-

plied to that date, 84,629,420. The total estimated

man-hours was 318,236,513. The total number

of men at work during the month of January was

74,212. This figure reflects the winter season.

ARGUMENT

The performance of the loan-and-grant agreement will

cause no legal injury to the appellee

Before plaintiff may challenge the constitu-

tionality of an act of Congress, it must show that
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the acts of a Government officer which are claimed

to be illegal, threaten direct injury to the plain-

tiff's legal rights. The rule that a direct injury

must be shown as a basis for challenging the con-

stitutionality of an act of Congress has been estab-

lished by many decisions of the Supreme Court of

the United States. In Frothinyliam v. Mellon,

262 U. S. 447, tlie plaintiff attacked the consti-

tutionality of the ''Maternity Act" (42 Stat. 224).

At page 488 the court said

:

The functions of government under our

system are apportioned. To the legislative

department has been committed the duty of

making laws; to the executive the duty of

executing them; and to the judiciary the

duty of interpreting and applying them in

cases properly brought before the courts.

The general rule is that neitlier department

may invade tlie province of the other and
neither may control, direct, or restrain the

action of the other. * * * We have no

power per se to review and annul acts of

Congress on the ground that they are uncon-

stitutional. Tluit question may be consid-

ered only when the justification for some di-

rect injury suffered or threatened, present-

ing a justiciable issue, is made to rest upon
such an act. Then the power exercised is

that of ascertaining and declaring the law
applicable to the controversy. It amoimts
to little more than the negative power to

disregard an unconstitutional enactmcmt,

which otherwise would stand in the way of
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the enforcement of a legal right. The party

who invokes the power must he able to show
not only that the stattUe is invalid hut that

he has sustained or is immediately in danger

of sustaining some direct injury as the re-

sult of its enforcement, and not merely that

he suffers in some indefinite way in common
with people generally. If a case for preven-

tive relief be presented the court enjoins, in

effect, not the execution of the statute, but

the acts of the official, the statute notwith-

standing.

Cited with approval Williams v. Biley, 280 U. S.

78, 80.

In Heald v. District of Columhia, 259 U. S. 114

(1922), the plaintiff challenged the constitutional-

ity of an act of Congress levying a tax on intangible

property of the residents of the District of Coliun-

bia. The challenge was that the scope of the tax

included municipal bonds but it did not appear that

the plaintiff had any such bonds. Mr. Justice

Brandeis, speaking for the court, said, p. 123

:

It has been repeatedly held that one who
would strike down a State statute as viola-

tive of the Federal Constitution must show
that he is within the class of persons with

resj^ect to whom the act is unconstitutional

and that the alleged unconstitutional feature

injures him. (Citing cases.) In no case has

it been held that a different rule applies

where the statute assailed is an act of Con-

gress nor has any good reason been sug-

gested why it should be so held.
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Fairchild v. Hughes, 258 U. S. 126, was an attack

on the constitntionality of the Snffrage Amend-

ment (the 19th) . The court said, p. 129

:

Plaintiff 's alleged interest in the question

submitted (the validity of alleged acts of

ratification by the States) is not such as to

afford a basis for this proceeding. It is

frankly a proceeding to have the Nineteenth

Amendment declared void. In form it is a

bill in equity but it is not a case within the

meaning of paragraph 2 of Article III of the

Constitution which confers judicial powers

on the Federal courts, for no claim of plain-

tiff is "brought before the court for deter-

mination by such regular proceedings as are

established by law or custom for the protec-

tion or enforcement of rights or the pre-

vention, redress, or punishment of wrong."
* * * Plaintiff has only the right pos-

sessed by every citizen to require that the

Govermnent administer according to law

and that the pu])lic moneys be not wasted.

Obviously this general right does not entitle

a private citizen to institute in the Federal

courts a suit to secure by indirection a deter-

mination whether a statute if passed, or a

constitutional amendment about to be

adopted, will be valid.

It is well established that it is not the province of

the Federal courts to determine questions of law

In thesi. There must be a litigation upon actual

transactions between real parties growing out of a

controversy affecting legal or equitable rights as to
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person or property. Marye v. Parsons, 114 U. S.

325, 330.

In Musknit y. United States, 219 U. S. 346, at

361, 362, the Supreme Court declared

:

That judicial power, as we have seen, is

the right to determine actual controversies

arising between adverse litigants, duly in-

stituted in courts of proper jurisdiction.

The right to declare a law unconstitutional

arises because an act of Congress relied upon
by one or the other of such parties in de-

termining their rights is in conflict with

the fundamental law. The exercise of this,

the most important and delicate duty of this

court, is not given to it as a body with re-

visory power over the action of Congress,

but because the rights of the litigants in

justiciable controversies require the court

to choose between the fundamental law and

a law purporting to be enacted within con-

stitutional authority, but in fact beyond the

power delegated to the legislative branch of

the Government. » * *

See also New Jersey v. Sargent, Attorney Gen-

eral, 269 U. S. 328, 330-334.

From a review of the decisions of the Supreme

Court requiring that a plaintiff attacking the con-

stitutionality of an act of Congress show that he

has suffered some direct injury, it would seem

that an injury to any legal or equitable right

(that is an unlawful invasion of such right) can-

not result from Federal expenditures. In the
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Mellon ease the eoiirt said, the eonstitutionality

of an aet of Congress "may be considered only

when the justification for some direct injury suf-

fered or threatened presenting a justiciable issue

is made to rest upon such an act." Then the

power exercised is that of ascertaining and declar-

ing the law applicable to the controversy. It

amounts to little more than the negative power to

disregard an unconstitutional enactment which

otherwise would stand in the way of an enforce-

ment of a legal right. In other words, even a

direct injury to some right of the plaintiff can-

not be prevented by the courts if such injury has

the justification of a valid act of Congress. But

here there is a lack of injury and hence no need

for justification. What the plaintiff will suffer

from the competition of the defendant city is a

possiljle loss of business in a competitive market

through the city's competition—a mere damnum;
and even this damnum does not arise from the per-

formance of the loan and grant agreement. The

damnum, if any, results from the exercise of the

city's right to compete with the company invested

in the city by the law of Idaho. The competi-

tive advantage, if any, of the city, arises from the

improvement in the arts since the establishment

of the plaintiff's system, freedom from the neces-

sity of earning a x^rofit, and lower financing costs

through the loan and grant. But the plaintiff

below has no legal right to any particular inter-
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est rate or terms of financing. It may be that

the 4:%, rate and the grant provided by the agree-

ment is less than the market rate from private

lenders. But if the private interest rate were

equal to or lower than the Government rates the

damnum to the plaintiff would be the same.

The Supreme Court speaks of
'

'justification'*

and of the "enforcement" of the statute which

negatives the injury. Obviously a loan or grant

which the borrower is free to accept or not cannot

"injure" a third party. A statute which, like Sec-

tions 202 and 203, constitutes directions to the Ex-

ecutive as to the expenditure of an appropriation

is not an enforcing statute. The fact is that (no

tax liability being created) a Federal contribution

to a public enterprise authorized by state law can-

not be an "injury" to anyone.

It is not the law that a loan or a gift to an

enterprise, whether that of a municipality or other

person or corporation, to aid it in financing a

project competitive with a private corporation is

a legal injury to such corporation. The mere state-

ment of such a principle carries its denial. If such

a private loan or grant cannot constitute a legal

injury, it is difficult to understand why one from

the Government should do so.

Appellee maintains that the performance of the

said agreement will cause it injury in each of two

capacities, first, as a public utility company hold-

ing a nonexclusive franchise empowering it to sell
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electrical energy in the City of Coeur d'Alene to

such persons as may wish to buy it, and, second^

as a taxpayer threatened with an assessment by

the City to repay to the Government the proceeds

of an illegal loan and grant.

The franchise referred to is set out as Exhibit

B to the amended bill (Tr. p. 84 et seq.). It grants

the right to the Consumers Company (appellee's

predecessor) of furnishing the Village of Coeur

d'Alene and the inhabitants thereof with electric-

ity, with lighting, heating i30wer, and other pur-

poses for which it may be adapted, for the period

of fifty years from the date thereof (October 19,

1903).

Such franchises have been construed to be non-

exclusive. Appellee makes no contention that this

franchise grants it a monopoly.

The appellee relies, however, upon the doctrine

of "illegal competition" first declared in Arkansas

Missouri Poicer Company v. City of Campbell, 55

Fed. (2d) 560. In that case the plaintiff was the

holder of a nonexclusive franchise which, however,

was held exclusive "against anyone who assumed

to exercise the privileges granted plaintiff in the

absence of authority or in defiance of law." In

the CamphclJ case the particular in which the City

of Campbell assumed to exercise such a privilege

in defiance of law was a provision of the contract

with the contractor for construction which required

the City to exercise its taxing power. The law of
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Missouri did not authorize it to exercise that power

in the circumstances presented.

The Judge who wrote the decision in the Camp-

hell case, the Honorable C. J. Faris, has recently

had occasion to determine the application of the

doctrine there stated in a suit challenging the legal-

ity of a Federal loan and grant. (Arkansas Mis-

souri Power Company v. City of Kennett, No. 753

in Equity, District Court of the United States,

Southeastern Division, Eastern District of Mis-

souri), February 25, 1935. On the subject of the

standing of the plaintiff to attack the validity of

Sections 202 and 203 and the loan and grant to the

City of Kennett the court said

:

May plaintiff attack, in the action at bar,

the validity of Sections 202 and 203, supra,

because it has valuable property in the City

of Kennett, which will be depreciated in

vahie, if not wholly destroyed, if the City of

Kennett shall construct and operate the pro-

posed municipal plant? I am of the view

that this is the decisive question here;

because, if defendant Ickes, acting under a

valid statute, may buy these bonds of, and
award this gratuity to, the defendant City,

the case is ended in favor of the defendants.

The Bonds are valid ; the City has the legal

right to issue them and to sell them anywhere

it can find a purchaser, as, also, the power to

use the proceeds thereof to erect, and there-

after maintain and operate the plant, and to

furnish therefrom to itself and to its citizens

electrical energy. The objection urged by



29

plaintiff goes only to the purchaser and to

his legal right to lay out public money in the

manner and for the purposes contemplated.

If plaintiff shall be hurt, and it must be

assumed, for the uses of the motion (to dis-

miss the suit), that it shall be, will that hurt

be a necessary and direct consequence of

what defendant Ickes purposes to do, or

what the City has the legal power to do and

purposes doing? In short, is the contem-

plated injury the act of Ickes under the fed-

eral statute attacked, or the act of the City?

Clearly, the latter. For, even if the two sec-

tions of the National Industrial Recovery

Act challenged here by plaintiff had never

been passed, the City of Kennett could, and

undoubtedly would, have built the plant with

the selfsame proceeds of the bonds herein,

which it would have sold to some other

buver.

if it be urged that the $30,000 gratuity

is not in the same category as the purchase

of the $120,000 of bonds, the answer is that

it fairlv appears that the issue of $140,000

in bonds was, when the matter was begun,

deemed sufficient to build the plant, and

that the present arrangement is a mere for-

tuitous thing.

So, the action here, even if it can be main-

tained, is a mere stop gap. It settles noth-

ing of any value to plaintiff, and can afford

plaintiff no permanent relief.

Ill the case of City of CamphcU v. Ar-

kansas-Mi.H.souri Power Company, 55 Fed.

125662—35 3
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(2d) 560, greatly relied on by plaintiff here,

the right to issue the bonds there in question

and to lay the tax with which to pay them,

was wholly vulnerable. Plaintiff there had
an existing franchise (if that be relevant)

;

the City of Campbell was trying to do an

act in the teeth of the Constitution of Mis-

souri, which unlawful act would result in

the injury of the plaintiff there. In the

case at bar the situation is wholly different.

The attack is here made on the buyer of the

bonds, not on the City, the act of which alone

causes the hurt to plaintiff, but which is

itself legally invulnerable. The action here

will settle nothing finally. If carried by
plaintiff to a successful conclusion, such

conclusion will stop the defendant City in

doing the act hurtful to plaintiff only until

it shall be able to find another buyer for its

bonds.

I repeat, I am mindful, of course, that a

gift of $30,000 is involved, but it must be

borne in mind, as said already, that the

total issue of bonds voted amounted to $140,-

000 ; so, it is obvious that the failure of the

gift would not afford an insurmountable

barrier to the construction of the plant. It

appears from the contract that the differ-

ence perhaps involved arises from divers

conditions put by the proposed agreement on
labor, hours, and material.

So, I am driven to the conclusion that

plaintiff's hurt will accrue directly from an

act which the City of Kennett purposes do-
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ing, and which it has the legal power to do,

and that the hurt from the threatened act

of defendant Ickes is fortuitous merely, and

not at all the direct cause of the thing of

which plaintiff complains.

The injury which the appellee must show as a

basis for its suit is an unlawful invasion of some

legal right. The injury which the appellee claims

here is not a legal injury but a mere damnum. It

has no monopoly in Coeur d'Alene. Its business

there has always been subject to the risk of nmnici-

pal competition. The City has now and has long

had a right conferred on it by the laws of Idaho

to construct and operate a municipal electric sys-

tem in competition with the Washington Water

Power Company. Whatever loss the Company

may suffer by reason of the City's competition is

not the result of an invasion of any right to be

free of such competition, for such right does not

exist.

Furthermore, the loss or damnum which the

Company may suffer does not result from the Ad-

ministrator's loan and grant. As pointed out by

Judge Faris it results from the freedom of the

City to compete. By the loan and grant agree-

ment the Administrator agrees to buy such bonds

as the City may not sell to others. The City is

free to sell to others and may do so. If it does

the resultant damnum would be precisely the same.

A loan (ultra vires of the lender's powers or not)
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to a competitor has never been regarded as a legal

injury to another competing in the same field.

Neither is the grant the cause of the damnmn

to the Company. If it be not the cause its legality

or illegality (ultra vires of the grantor's powers)

is immaterial.

The doctrine of the Camp}) ell case has been fol-

lowed in a number of cases but in each of them the

illegality which supports a suit to enjoin municipal

competition is an illegality inherent in the City's

action. No case appears in which that illegality

is not the illegal exercise of the City's taxing

power.

In Bailrodd Company v. EUerman, 105 U. S.

166, the Supreme Court had before it a situation

analogous to that presented by this case. The City

of New Orleans had made a contract with Ellerman

empowering him to keep in repair certain mu-

nicipally owned wharves and to collect certain

charges. The Railroad Company, by authority of

an act of the General Assembly of Louisiana, made

available to shippers, exempt from the payment of

all levies and wharf dues due the City of New Or-

leans, a wharf owned by the Railroad Company.

The effect of this action was to open a rival wharf

in competition with Ellerman free of burdens which

Ellerman 's customers were required to bear. The

court determined that Ellerman had not a suffi-

cient legal interest to entitle him to enjoin the Com-

pany from using its wharf as a public wharf free
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of the City's charges. The court said as the com-

petition was not illegal Ellerman had no such in-

terest. The claimed illegality consisted in the al-

legation that such use of the Railroad's wharf was

ultra vires of the Railroad Company's powers.

The court said:

But if the competition in itself, however

injurious, is not a wrong of Avhicli he (Eller-

man) could complain against a natural per-

son, being the riparian proprietor, how does

it become so merely because the author of

it is a corporation acting ultra vires f The

damage is attributable to the competition,

and to that alone. But the competition is

not illegal. It is not unlawful for anyone

to compete with the company, although the

latter may not be authorized to engage in

the same business. The legal interest which

qualifies a complainant other than the State

itself to sue in such a case is a pecuniary in-

terest in preventing the defendant from do-

ing an act where the injury alleged flows

from its quality and character as a breach of

some legal or equitable duty. * * * The
only injury of which he (Ellerman) can be

heard in a judicial tribunal to complain is

the invasion of some legal or equitable right.

If he asserts that the competition of the

railroad company damages him, the answer

is that it does not abridge or impair any

such right. If he alleges that the railroad

company is acting beyond the warrant of

the law, the answer is that a violation of its
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charter does not of itself injuriously affect

any of bis rights. The company is not shown
to owe him any duty which it has not per-

formed (pp. 173-174).

In City of Paragould v. Arkansas Utilities Com-

pany, 70 Fed. (2d) 530, the court says that

—

Grants of special franchises and privi-

leges are to be strictly construed in favor

of the public right and nothing is to be taken

for granted concerning which any reason-

able doubt may be raised. (Citing Louis-

ville Bridge Co. v. U. S., 242 U. S. 409.)

Gambles v. P & R. R. R. Co., Fed. Cases No. 2331;

New England R. Co. v. Central R. d E. Co., 69

Conn. 56, 36 Atl. 1061 ; Burns v. St. Paul, 101 Minn.

663, 112 N. W. 412 (1907) ; Fletcher Cyc. Corp.,

Vol. 3, Sec. 1528.

The appellee will doubtless rely upon Frost v.

Corporation Commission of Oklahoma, 278 U. S.

515. It there appeared that by a statute of Okla-

homa, passed in 1915, cotton gins were declared

to be public utilities, to be operated under permits

from the State Corporation Commission. No gin

could be operated without a license from the Com-

mission and a satisfactory showing of i^ublic neces-

sity. In 1925 the Legislature added a proviso

whereby gins run cooperatively were to be given

a license free of a showing of public necessity.

The plaintiff Frost, who had been required to make
such a showing, brought suit to enjoin the issuance

of the license upon the ground that the proviso
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was invalid, as contravening the due process and

equal protection of the law clauses of the Four-

teenth Amendment. The court held that the right

to operate a gm and collect tolls therefor, as pro-

vided by the Oklahoma statute, was not a mere

license but a franchise, and constituted a property

right withm the protection of the Fourteenth

Amendment; that, while the right acquired did

not preclude the State from making similar valid

grants to others, it was exclusive against any per-

son attempting to operate a competing gin without

a permit or under a void permit and that a suit in

equity ])y a licensee would lie against an invasion

of his rights under the franchise.

In the present case the City of Coeur d'Alene

has never been required to obtain a certificate of

convenience and necessity. The appellee would

have no rights wliatever in Coeur d'Alene in the

absence of action of the City giving it a right to the

use of the streets or otherwise. Frost w^as not

under the necessity of obtaining any local consent

to the operation of his gin.

The Circuit Court of Appeals of the Eighth Cir-

cuit had occasion in City of Paragould v. Arkansas

Utilities Company, supra, Sanborn, J., to ascertain

the effect of the Frost case. In the Paragould case

the Utilities Company had an indeterminate per-

mit for which it had surrendered its nonexclusive

fifty-year franchise under which the City retained

the right to grant similar franchises to others and
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to build its own plant. The indeterminate permit

authorized the Company to "operate said electric

light and power plant and distribution system

within said City of Paragould, Arkansas, subject

to all the terms, conditions, and limitations pre-

scribed in Act No. 571 of the regular session of

the 19th Greneral Assembly of the State of Ar-

kansas." At the time the Company received its

indeterminate permit the law of Arkansas required

a City to obtain a certificate of convenience and

necessity as a condition precedent to its engaging

in the electric business. A few days after such per-

mit was received, the General Assembly of the State

amended the law whereby the necessity of a cer-

tificate to a city was abolished. The suit was to

enjoin the municipality from building its compet-

ing power plant. The court dismissed the injunc-

tion granted below and remanded the case with

directions to dismiss the bill, p. 535. It states the

question before it as follows (p. 532) :

* * * wiiether, after the passage of

Act No. 124 (the act abolishing the neces-

sity for a certificate of convenience and ne-

cessity by a city), the Arkansas Light &
Powder Company and its successor, the Utili-

ties Company, retained the right to the con-

ditional immunity from competition pro-

vided by section 13 of Act No. 571 and
which the General Assembly obviously at-

tempted to take away by repealing that

section.
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The court states that the universal rule is appli-

cable to such cases—

* * * that grants of special franchises

and privileges are to be strictly construed

in favor of the public right, and nothing is

to be taken as granted concerning which

any reasonable doubt may be raised. Louis-

viUe Bridge Co. v. United States, 242 U. S.

409. Only that which is granted in clear

and explicit terms passes by a grant of

property, franchise, or privileges in which

the government or the public has an inter-

est. Coosaw Mining Co. v. South Carolina,

144 U. S. 550. "So strictly are private per-

.

sons confined to the letter of their express

grant that a contract by a city not to grant

to any person or corporation the same privi-

leges that it had given to the plaintiff was

held not to preclude the city itself from

building waterworks of its own. Knox-

vilJe Water Co. v. Knoxville, 200 U. S. 22."

(The court then cites a number of Supreme

Court cases to the same effect, p. 533. The

opinion proceeds:)

The question which confronts us appears

to have been answered by the Supreme Court

of the United States adversely to the claim

of the appellee. In the case of Frost v.

Corporation Commission of Oklahoma, 278

U. S. 515, it appears that, by a statute of

Oklahoma passed in 1915, cotton gins were

declared to be public utilities to be operated

under permits from the State Corporation

Commission. No gin could be operated
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without a license from the Commission and

a satisfactory showing of public necessity.

In 1925, the Legislature added to the sec-

tion requiring such a showing this proviso

:

"Provided, that on the presentation of a

petition for the establishment of a gin to

be run cooperatively, signed by one hundred

citizens and taxpayers of the community
where the gin is to be located, the Corpora-

tion Commission shall issue a license for said

gin." Frost had acquired a license to oper-

ate a gin at Durant, Okla. A cooperative

gin company made application for a similar

license. Frost protested against the grant-

ing of such permit. The Commission, at

the hearing, held that, although there was
no showing of public necessit}^, it was re-

quired, under the proviso, to grant a license.

Frost then brought suit to enjoin the issu-

ance of the license upon the ground that

the proviso was invalid as contravening the

due process and equal protection of the law

clauses of the Fourteenth Amendment. The
court held that the right to operate a gin

and collect tolls therefor, as provided by the

Oklahoma statute, was not a mere license,

but a franchise and constituted a property

right within the protection of the Four-

teenth Amendment; that, while the right

acquired did not preclude the state from
making similar valid grants to others, it was
exclusive against any person attempting to

operate a competing gin without a permit

or under a void permit; and that a suit in
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equity l^y the licensee would lie against an

invasion of his rights under the franchise.

It was further held that the proviso was in-

valid as denying to Frost the equal protec-

tion of the laws. The court then considered

the effect of the invalidity of the proviso

upon the substantive provisions of the stat-

ute which it qualified, and held that, if the

effect of the proviso was to destroy the en-

tire section of the law requiring a showing

of public necessity, then Frost would be en-

titled to no relief, "since, in that event, al-

though the proviso be bad, the inequality

created by it would disappear with the I'all

of the entire statute and no basis for equi-

table relief would remain." This, it seems

to us, is equivalent to saying that if the

Legislature had destroyed or repealed the

section providing for tlie limited imniunity

from competition. Frost could not have

maintained his suit, and there would have

been no violation of the Fourteenth Amend-
ment and no right which Frost coidd have

protected.

It nnght, perhaps, be urged that the court

was considering onl}^ the inequality created

by the proviso, and not whether the section

of the law providing for a showing of public

necessity was a part of Frost's franchise.

But that question was involved in llie case,

since the very purpose of Frost's suit was
to protect his franchise, which he contended

included the right to conditional immunity
from competition. This clearly appears from
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the dissenting opinion of Mr. Justice Bran-

deis, who on page 533 of 278 U. S., says:

"Frost claims on another ground that his

constitutional rights have been violated. He
says that what the statute and the Supreme

Court of Oklahoma call a license is in law a

franchise; that a franchise is a contract;

that where a constitutional question is raised

this court must determine for itself what the

terms of a contract are ; and that this fran-

chise should be construed as conferring the

right to the conditional immunity from com-

petition which he claims. None of the cases

cited lend support to the contention that the

license here issued is a franchise. They hold

merely that subordinate political bodies, as

well as a Legislature, may grant franchises

;

and that violations of franchise rights are

remediable, whoever the transgressor. More-

over, the limited immunity from competi-

tion claimed as an incident of the license

was obviously terminable at any moment.
Compare Louisville Bridge Co. v. United

States, 242 U. S. 409. It was within the

power of the Legislature at any time after

the granting of Frost's license, to abrogate

the requirement of a certificate of necessity,

thus opening the business to the competition

of all comers." Mr. Justice Stone, in his

dissenting opinion, on page 551 of 278 U. S.,

says: '* Whether the grant appellant has re-

ceived be called a franchise or a license

would seem to be unimportant, for in any
case it is not an exclusive privilege. Under
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the Constitution and laws of Oklahoma the

Legislature has power to amend or repeal

the franchise, Constitution of Oklahoma, art.

9, sec. 47 ; Choctaw Cotton Oil Co. v. Corpora-

tion Commission, 121 Okla. 51, 247 P. 390;

and injury sTiffered through an indefinite

increase in the number of appellant's com-

petitors by nondiscriminatory legislation,

would clearly be damnum abseque injuria."

It seems to us, in the light of the deci-

sion in the Frost case, that the contention of

the appellee here that section 13 of Act

No. 571 became perpetually a part of its

franchise and contract with the state of

Arkansas caimot be sustained, and that it

must be held that section 13 constituted

nothing more than a barrier erected by
the state lietween the persons who received

indeterminate permits under Act No. 571

and those wdio might wish to compete with

them, which barrier the state might raise,

lower, or completely remove, provided that

this was done through nondiscriminatory

legislation.

The plaintiff l)elow relied upon and the District

Court adduced in its opinion Walla Walla v.

Walla Walla Water Company, 172 U. S. 1, as

authority for the contention that a direct injury

will })e caused to plaintiff if the performance of

the loan and grant agreement is not enjoined.

The decision is inapplicable to the controversy

here. It there appeared that the City had granted

a franchise to the Company whereby the City
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agreed not to establish its own water system

unless and until a court of competent jurisdic-

tion decided that the Company was not perform-

ing its contract. Without any such decision the

City proceeded to sell bonds to finance the con-

struction of its own system. The court said there

w^as an impairment of the obligation of the con-

tract. The main contention of the City was that

the Fourteenth Amendment did not apply to a

City acting in a proprietary and not in a govern-

mental capacity. The court denied this conten-

tion.

In the present case it is not claimed by the ap-

pellee that it has a contract whereby the City is

inhibited from establishing and operating its own

system.

Boise Artesian Hot S Cold Water Co. v. Boise

City, 230 U. S. 84, was also relied upon by the plain-

tiff below. That case involved the constitutionality

luider the contract clause of the Federal Constitu-

tion of an ordinance of the City effecting a fran-

chise for using the City streets for water-supply

purposes and the liability of the City for water

supplied to it. The suit was one of the Company to

recover from the City for water furnished for fire

purposes. The defense was that the Company was

imder a statutory obligation to furnish such water

free and that the City was under no legal obliga-

tion to pay because there was neither ordinance nor

contract for the water claimed to have been fur-

nished. The City alleged by way of counter claim
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that the Coinpaiiy was liable for a large sum of

money claimed to be due for license fees for the use

of the streets. The Company denied the validity

of the ordinance imposing the license fees as in vio-

lation of its "vested street easement and in contra-

vention of the Constitution of the United States."

The Supreme Court reversed the judgment and

remanded the case for further proceedings for the

error in charging the jury that the ordinance of

June 17, 1906, was valid in law and that from the

amount found to be due to the Water Company

there should be deducted the amount of the counter-

claim of the City.

In Iowa Southern UtiUtics Company v. Cassill,

C. C. A., 8th Circuit, 69 Fed. (2d) 703, the claimed

illegality consisted in an illegal exercise of the

City's taxing j)ower. The court denied the conten-

tion and dismissed the bill.

In Missouri Pahlic Service Companij v. City of

Concordia (Mo.), 8 Fed. Supp. 1 (also urged by

the i^laintiff below and cited by the court), the Dis-

trict Judge denied the defendants' motion to dis-

miss. The opinion, however, does not show in what

way the proposed loan and grant would cause any

direct injury to the plaintiff. The court says:

It would follow that, upon the clear and
explicit allegations of the bill in this case,

the plaintiff has and enjoys a property right

within the city of Concordia, and that such

property right is within the protection of

the Fourteenth Amendment. If, therefore,
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the defendants are about to act in such man-
ner as to take such property without due

process of law, the plaintiff is entitled to

the protection of the federal court under

constitutional warrant.

The opinion will be searched in vain for anything

supporting the court's conclusion that the loan and

grant woTild cause injury to plaintiff. The court

cites the Campbell case, but, as has been said, that

case is authority for the proposition only that if

the taxing power is illegally exercised the pro-

posed competition is illegal. Here the claimed il-

legality is not in the city's action but the financing

thereof by a third party.

What the appellee has attempted to do in this

case is to enlarge "illegal competition" to include

as enjoinable illegality ultra vires action of a

lender. Restrictions by legal implication on the

ability of cities to exercise powers given them by

State laws are not favored by the Supreme Court.

In Piiget Sound Light, etc., Compauij v. City of

Seattle, 291 U. S. 619, the Supreme Court denied

the asserted right of the plaintiff to require that

the City refrain from taxing it where it was a com-

petitor with the City.

In Joplin (Mo.) v. Southtvest Missouri Light

Company, 191 U. S. 150, the Supreme Court re-

fused to imply from the company's nonexclusive

franchise that the city was precluded from erect-

ing its own lighting plant. The court said

:
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The liinitation contended for is upon a

governmental agency and restraints upon

that must not be readily implied * * *.

There are presimiptions, we repeat, against

the granting of exclusive rights and against

limitations upon the power of government.

Many cases illustrate this principle (p. 155).

(Citing SJxaa eatales Waterworks Company
V. Shaneatales, 184 U. S. 354; BienvUie

Water Supply Company v. Mobile, 175 U. S.

109, 186 U. S. 212.) Walla Walla v. Walla

Walla Water Company, 172 U. S. 1, is not

in opposition to these views. * * *

In Madera Waterworks v. Madera (California),

228 U. S. 454, Mr. Justice Holmes, speaking for

the court, denied the contention of the Company

that its privilege granted by State law to use the

l)ublic streets for the purpose of supplying water

imported a contract that the corporation construct-

ing the works, as invited, should not be subject to

competition from a public source. He said

:

* * * There is no pretense that there

is any express promise to private adven-

turers that tliey shall not encounter subse-

quent nnmicipal competition. We do not

find any language that even encourages that

hope, and the principles established in this

class of cases forbid us to resort to the fiction

that a promise is implied.

The possibility of such a ruinous competi-

tion is recognized in the cases and is held not

sufficient to justify the implication of a con-

tract (citing cases). So strictly are pri-
125662—35 4
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vate persons confined to the letter of their

exjjress grant that a contract by a city not to

grant to any person or corporation the same
privileges that it had given to the plaintiff

was held not to preclude the city itself from
building waterworks of its own. Knoxville

Water Co. v. Knoxville, 200 U. S. 22, 35.

It is true that the foregoing cases were based

upon the contention of the utility that a contract

existed, whereas here the appellee bases its claim

upon "illegal competition." Nevertheless the

above citations show it is not the disposition of the

court to construct by analogies from the law of fair

competition or other analogies limitations on the

power of cities to provide and operate their own
facilities.

In High v. City of Harrisonville, 325 Mo. 549, 41

S. W. (2d) 155, adduced by Judge Reeves as

authority for his conclusion that the City's plant is

"illegal competition" it was conceded that the City

had reached the constitutional limit of indebtedness

and that the debt created by the contract was within

the purview of Section 12, Article X of the Con-

stitution. The court found that the contract re-

quired the City to buy its own current and pay for

it with funds derived from taxation. It says

:

The record shows the City had no funds

available for such purpose. If it purchases,

its own current funds for that purpose must
come from funds raised by taxation or from
a fund which must be replenished from
funds raised by taxation (p. 159, S. W. Rep.).
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The court below in the opinion says that the

plaintiff

—

* * * will, or is in immediate danger

of, suff'ering direct injury by reason of the

consummation of the plan by the City with

the Government. The bill states that as a

franchise holder and taxpayer in the City,

the plaintiff" has an investment in its system

of more than Five Million Dollars in Idaho,

and more than Two Hundred Thousand Dol-

lars in the City, and pays Government, State,

County, and City taxes in large amounts;

that the plan covering the acquiring and con-

struction of the system calls for an expendi-

ture of $337,580.00, which has been approved

by the Administrator and the c(mtract al-

ready executed by the City for a loan and
grant and which exceeds the amount author-

ized by the ordinance and voters of the City

;

that such amount would be insufficient to

complete the i)lant and will leave an incom-

plete and inadequate i)lant requiring the

levying by the City of a large amount in

taxes to complete it ; that the plan is un-

sound from an economic standpoint and will

not eliminate unfair competitive practices,

but will tend to promote unfair and illegal

competition which will result in a destruc-

tion of its i)roperty rights and deprive it

of the right to continue furnishing electric

light and power to the adjacent cities and
territories of Northern Idaho, which are con-

nected with its system in the City of Coeur
d'Alene. From these and other facts ap-



48

peering in the bill it would seem that the

plaintiff has sufficient amount of interest

and will suffer injury by reason of the adop-

tion of the plan and construction of the sys-

tem, and would as a taxpayer be subjected

to the payment of an illegal tax if the loan

and grant are unauthorized, to entitle it to

question the legality of the plan.

As to the plaintiff's injury by reason of the adop-

tion of the plan and construction of the system and

as to plaintiff's alleged injury through the insuffi-

ciency of the estimate and the prospective tax to

complete the system, the sufficiency of such esti-

mates is a matter for the City officers. This, how-

ever, is a local question and is left to counsel for

the City.

In Missouri Utilities Company v. City of Cali-

fornia, et aJ., 8 Fed. Supp. 454, the learned Judge

said on this point (p. 465)

:

Taking as true the facts alleged in the

bill, it must be conceded that the plaintiff

has a valuable property in the city of Cali-

fornia, including the right, but not the ex-

clusive right, to sell electric current in that

city. It must be conceded that the value

of its property will or may be lessened if a

competing plant is erected and operated just

as the value of an office building may be less-

ened if another office building is erected

to serve the same public. It must be con-

ceded that the city of California has the

right, if it proceeds according to law, to build
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and operate a municipal light plant, al-

though it will compete with, and may alto-

gether destroy the value of, the plaintiff's

plant. Arguendo only, it will be conceded

that the United States had no right to make
a grant to the city of California to aid it in

the erection of its municipal plant.

How can it be said that the United States

has taken or will take plaintiff's property by
granting money to the city of California for

the building of a municipal plant? Clearly

it is not the grant which hurts the plaintiff.

The plaintiff is injured by the building and

operation of the plant, and those are acts

of the city of California.

If John D. Rockefeller had given money
to California with which to build a plant,

would it be said that he had taken plain-

tiff's property?

If financing the construction of a munici-

pal plant is the taking of the property of a

private plant, it is equally so whether the

financing is by way of gift or loan. Would
anyone contend that every purchaser of a

municipal bond whose purchase money goes

toward the erection of a municipal plant

has taken the property of a privately owned
competing plant?

If the plaintiff owned a library in the

city of California and made a profit by rent-

ing books to the public, and if then An-
drew Carnegie gave money to the city for

the building of a free library, would An-
drew Carnegie have taken plaintiff's prop-

erty?
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Clearly these questions must be answered

in the negative. If the plaintiff will be

deprived of its property, it will be deprived

of its property by the city of California

and not by those, including the United

States, who by loan or grant or gift or pur-

chase of bonds have financed the city. So
there is no support whatever for the con-

tention that by title 2 of the National In-

dustrial Recovery Act plaintiff has been

directly injured through a taking of its

property in violation of the Fifth Amend-
ment. Plaintiff, therefore, has no standing

on that ground to question the validity of

that Act.

Appellee shows no threatened injury to it as a taxpayer

The claim is that the loan and grant being ille-

gal the United States will sue to recover the pro-

ceeds thereof and that the appellee will be taxed

to pay the judgment. This contention has been

disposed of by City of Allegan v. Consumers

Power Company, 71 Fed. (2d) 477, certiorari de-

nied October 8, 1934; Missouri Utilities Company
V. City of California, supra; Arkansas Missouri

Power Company v. City of Kennett, supra.

Summary

The bill of plaintiff below fails to show that it

has capacity to attack the constitutionality of

Title II, Sections 202 and 203

:

1. There is no causal relation between the loan

and grant in aid of an exercise of the city's right

to compete and the prospective damnum.
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2. The loan and grant invade no right of the

plaintiff. It has no right to be free of a loan

to the city by priA-ate lenders or of a gift from

private lenders. Neither has it any right to

be free of a loan or grant from the Government.

3. The city's action is legally impregnable. Its

plan does not include "illegal competition" on its

part. No illegal resort to its taxing power is

asserted. The only illegality charged is that the

loan and grant is ultra vires of the United States.

This is not an "illegality" within the doctrine of

the CampheJl case or any case following that doc-

trine.

4. The plaintiff's claim of threatened injury

through a prospective assessment on it as a tax-

payer to repay the loan and grant is fantastic.

The loan and grant to the city are authorized by title II

Section 202 of Title II of the National Industrial

Recovery Act requires the Administrator, under

the direction of the President, to prepare a com-

prehensive program of pul^lic works, which shall

include, among other things, the following:

(a) construction * * * of any pub-

licly owned instrumentalities and facilities

* * *, (c) any project of the character

heretofore constructed or carried on, either

directly by public authority or with public

aid, to serve the interests of the general

public.

The challenged projects are publicly owned in-

strumentalities and facilities. They are also of the
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character "heretofore constructed and carried on

directly by public authority."

Section 203 (a) provides:

With a view to increasing employment
quickly (while reasonably securing any loans

made by the United States), the President

is authorized and empowered, through the

Administrator * * * to * * * finance,

or aid in the financing, of any public works
project included in the program prepared

pursuant to Section 202.

Section 203 (a) (2) provides:

The President is empowered through the

Administrator to * * * make grants to

states, municipalities, and other public

bodies for the construction, repair, or im-

provement of any such project but no such

grant shall be in excess of thirty per centum
of the cost of labor and materials employed
upon such project.

The said projects have been included in the com-

prehensive program and the loan and grant au-

thorized by resolution of the Special Board of Pub-

lic Works, of which the Administrator is Chair-

man, as stated above.

It appears, therefore, that the loan and grant

agreements challenged are authorized by the Act

by the executive officers duly authorized by Con-

gress to enter into and to perform them.
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Title II, sections 202 and 203, is a constitutional

enactment

Article I, Section 8, of the Constitution empow-

ers Congress to lay and collect taxes to pay the

debts and provide for the general welfare of the

United States (Clause 1), to borrow money on the

credit of the United States (Clause 2), to make

all laws which shall be necessary and proper for

carrying into execution the powers conferred in

Section 8, and all other powders vested by the Con-

stitution in the Government of the United States

or in any department or officer thereof (Clause 18).

Article IV, Section 3, empowers Congress to dis-

pose of property of the United States.

Title II of the Recovery Act, ai)proved June 16,

1933, is a constitutional exercise of the said pow-

ers. Sections 211 to 219 lay taxes or amend rev-

enue acts. Section 210 authorizes the Secretary

of the Treasury to borrow such amounts as may

be necessary to meet the expenditure authorized by

said Act. Sections 202, 203, and 208 state what

expenditures (among others) are so authorized.

They are the expenditures of the agency created

to effectuate the purposes of Title II, to wit, the

Federal Emergency Administration of Public

Works (Section 201) ; the expenditures of the

agency necessary to effectuate the purposes of Title

I, the National Recovery Administration (Title I,

Section 2) ; those necessary to effectuate oil regu-

lation (Section 9) ; those necessary in connection
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with the preparation of the comprehensive pro-

gram of i^ublic works (Section 202) ; those neces-

sary in order, "with a view to increasing employ-

ment quickly", to finance or aid in the financing

of any public works project included in the com-

prehensive program, including a grant to "public

bodies" of not to exceed 30% of the cost of labor

and materials employed upon such project (Sec-

tion 203) ;
grants aggregating $400,000,000 to high-

way departments of the several states (Section

204) ; allotment of not less than $50,000,000 for na-

tional forest highways, etc. (Section 205) ; making

available $25,000,000 to the President for making

loans for and otherwise aiding in the purchase of

subsistence homesteads ( Section 208)

.

Section 220 authorizes to be appropriated out of

any money in the treasury not otherwise appro-

priated the sum of $3,300,000,000.

The Fourth Deficiency Act, fiscal year 1933

(Public No. 77, 73d Congress), under the heading

"Executive OfQce and Independent Establish-

ments," provides:

For the purpose of carrying into effect the

provisions of the Act entitled (National

Industrial Recovery Act, approved June 16,

1933) and also for the purpose of an act for

the relief of unemployment, approved March
31, 1933, and for each and every object

thereof, to be expended in the discretion

of the President, to be immediately avail-

able, and, except as heretofore provided, to
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remain available until June 30, 1935,

$3,300,000,000.

The Emergency Appropriation Act approved

June 19, 1934, Title II, "Emergency Appropria-

tions—Executive" provides:

For an additional amomit for carrying out

the purposes of the Act entitled (the Act

approved March 31, 1933, for the relief of

unemployment) ; the Federal Emergency
Relief Act of 1933, approved May 12, 1933
* * *; The Tennessee Valley Authority

Act of 1933, approved May 18, 1933 * * *;

and the National Industrial Recovery

Act, approved June 16, 1933 * * *
.^

$899,675,000 to be allocated by the President

for further carrying out the purposes of the

aforesaid Acts and to remain available until

June 30, 1935 * * *.

The title of the National Industrial Recovery

Act is "An Act to encourage national industrial

recovery, to foster fair competition, and to pro-

vide for the construction of certain useful public

works, and for other purposes."

Title I, Section 1, provides ("Declaration of

Policy"):

A national emergency productive of wide-

spread unemployment and disorganization

of industry, which burdens interstate and
foreign commerce, affects the public welfare,

and undermines the standards of living of

the American people, is hereby declared to

exist. It is hereby declared to be the policy
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of Congress to remove ol)structions to the

free flow of interstate and foreign commerce
which tend to diminish the amount thereof;

and to provide for the general welfare by
promoting the organization of industry for

the purpose of cooperative action among
trade groups, to induce and maintain united

action of labor and management under ade-

quate governmental sanctions and supervi-

sion, to eliminate unfair competitive prac-

tices, to promote the fullest possible utiliza-

tion of the present productive capacity of

industries, to avoid undue restriction of pro-

duction (except as may be temporarily re-

quired), to increase the consumption of in-

dustrial and agricultural products by in-

creasing purchasing power, to reduce and
relieve unemployment, to improve standards

of labor, and otherwise to rehabilitate in-

dustry and to conserve natural resources.

Title II is entitled "Public Works and Construc-

tion Projects—Federal Emergency Administration

of Public Works." Title II of the Recovery Act

is thus an act levying taxes, authorizing an appro-

priation, prescribing purposes for which expend-

itures are authorized, and empowering the crea-

tion of an agency by the President to effectuate

the purposes of the act.

Pursuant to this authority, the President has

established the Federal Emergency Administration

of Public Works (Executive Orders No. 6174, June

16, 1933; No. 6198, July 8, 1933; No. 6252, August

19, 1933; and No. 6929, December 21, 1934).
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and declared the following (among others) to be

national purposes:

(a) The preparation of a comi3reliensive program

of public works to include non-Federal as well

as Federal projects. This program is to include

not only the continental United States, but Hawaii,

Alaska, the District of Columbia, Puerto Rico, the

Canal Zone, and the Virgin Islands.

(b) The quick increase of emplo}Tnent l)y means

of Federal construction or Federal aid in financing

the construction of projects included in the compre-

hensive program.

(c) The promotion of the thirty-hour week and

consequent spreading of emi)loyment.

(d) Increasing purchasing power by requiring

the payment of just and reasonable wages.

(e) Preference for veterans in the enii)loynieiit

of labor on P. W. A. projects.

National purposes are further declared by Sec-

tion 1 of Title I
—'

'
* * * to promote the fullest

possible utilization of the present productive ca-

pacity of industries, to increase the consumption

of industrial and agricultural products by increas-

ing i)urchasing power * * * to rehabilitate

industry and to conserve natural resources."

The means which Congress has adopted to effec-

tuate the said purposes are, among others, by

authorizing the Executive to allot Federal

funds to Federal agencies to finance construction

of such public works as he deems worthy of inclu-
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sion in tlie comprehensive program and to make

loans and grants to States and public bodies to

finance the construction, repair or improvements

of such of their public works as he deems worthy

of such inclusion and in his judgment promote

the declared national purposes.

Title II, Sections 202 and 203, is not legislation

prescribing rules of conduct for the people of the

United States, or for any of them, but authority

to the Executive to expend on prescribed condi-

tions the appropriation authorized for the primary

purpose of providing employment on a national

scale.

Under the power to lay and collect taxes to pro-

vide for the common defense and general welfare

of the United States, to borrow money on the

credit of the United States (and by necessary

implication to expend the moneys collected from

taxes or borrowed) to dispose of the property of

the United States, and to make all laws which are

necessary and proper for carrying into execution

the powers expressly conferred upon Congress,

Congress may declare and has continuously, since

the foundation of the Government, declared cer-

tain purposes national and promotive of the gen-

eral welfare of the United States and has appro-

priated Federal funds and property to further

them.

An extensive and detailed enumeration and dis-

cussion of the exercise of this power of Congress
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appears in an article by Edward S. Corwin, en-

titled "The Spending Power of Congress—apropos

the Maternity Act", 36 H. L. P. p. 548. The

more prominent instances in which Congress has

levied taxes and made appropriations or disposed

of property of the United States to promote pur-

poses deemed by it national although not within

subject matters, which the Constitution specifically

authorizes Congress to regulate are

:

1. Federal grants to States in aid of education.—
There is no express clause of the Constitution au-

thorizing such grants unless it be the power to dis-

pose of the property of the United States. Nor

is Congress empowered to regulate education.

Among the early instances of the exercise of the

power of Congress to appropriate money and to

dispose of national property for the general wel-

fare of the United States is the Act admitting Ohio

into the Union, by which in return for a grant of

lands to each township for free schools, and other

concessions, Ohio was required not to tax public

lands sold within its borders for five years after

sale. Here Congress granted national lands to pro-

vide free schools. The Act of July 2, 1862 (12 Stat.

503), granted Federal Public lands to the States

in return for their pledge to establish colleges. In

1890 Congress made donations to each State and

territory for the more comi^lete endowment and

maintenance of colleges for the benefit of agricul-

ture (26 Stat. 417). These donations were derived
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from the proceeds of sales of Federal public lands.

In 1900 Congress began to make appropriations

from general funds for aid of education in the

States. By the Smith-Lever Act of 1914 (38 Stat.

372) Congress began the policy of making appro-

priations for the promotion of agricultural exten-

sion work in the States and territories. This Act

requires the matching of the appropriations made

by the States. The Smith-Hughes Act of 1917 (39

Stat. 929) authorizes appropriations later amount-

ing to about $7,000,000 per annum to the States to

aid them in the paying of salaries and the training

of teachers of agricultural and industrial subjects

and of home economics. The Act of 1920 authorizes

the appropriation after 1921 of $1,000,000 annually

in cooperation with the States in the vocational re-

habilitation of persons disabled in industry (41

Stat. 715). The Act of March 3, 1879 (20 Stat.

468), and June 25, 1906 (34 Stat. 460), appropri-

ated large sums to the American Printing School

for the Blind at Louisville, Kentucky.

2. Grants in aid of safeguarding maternity.—
Professor Corwin's article was specifically directed

to the Maternity Act of November 23, 1921 (42

Stat. 224), Avhich provides for an appropriation

during a term of years of certain sums to be ex-

pended under the direction of the Children's Bu-

reau of the Department of Labor in cooperation

with certain State agencies for the purpose of re-

ducing the mortality of women and children in con-
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nection with birth. The Supreme Court, in sepa-

rate actions brought by the State of Massachusetts

and by a Federal taxjoayer of that State, refused

to declare the ^Maternity Act unconstitutional

(Massachuseffs v. Mellon, 262 U. S. 447; Froth-

inglunn \. Mellon, 262 U. S. 447).

3. Appropriations to finanee hanks and fiscal

operations.—Although the Constitution grants no

exj^ress power to Congress to create banks, this

•authority was implied by Chief Justice Marshall

from the fiscal powers granted to Congress (Mc-

Ciilloch V. Maryland, 4 Wheat. 316). Although

Congress has no express power to establish finan-

cial institutions to lend money on farm mortgages,

such authority was implied from the power to bor-

row, where institutions set up were empowered to

act as fiscal agents and as depositaries of public

moneys, even though such powers had not been

used and it was obvious that it was not the j)ri-

mary intention of Congress that the institutions

should be utilized for such purposes (Smith v. Kan-

sas City Title and Trust Co., 255 U. S. 180). The

case just cited involved the constitutionality of

the Federal Farm Loan Act (39 Stat. 360). Mr.

Charles E. Hughes, now Chief Justice Hughes,

appeared for the Federal Land Bank of Wichita,

Kansas. He based his case for the validity of the

Act on the following propositions:

I. Congress has power to use the public

money and to provide for the borrowing of
125662—35 5
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money, to aid in agricultural development

throughout the country in accordance with

the systematic and general plan to promote

the cultivation of the soil, involving the ap-

plication of money through loans or other-

wise, and that Congress, having this power,

could exercise it by the adoption of appro-

priate means to that end and the creation

of instrumentalities for that purpose.

II. Congress has the power to judge for

itself what fiscal agencies the Government
needs and that its decision of that question

is not open to judicial review ; that Congress

may create in its discretion, as it has created

in this instance, moneyed institutions

equipped to serve as fiscal agents of the Gov-
ernment and to provide a market, as stated

in the Act, for United States bonds.

Mr. Justice Day, speaking for the court, said

(p. 208) :

Since the decision of the great cases of

McCulloch V. Maryland, 4 Wheat. 316, and
Osborn v. Bank, 9 Wheat. 738, it is no longer

an open question that Congress can estab-

lish banks for national purposes * * *.,

While the express power to create a bank or

incorporate one is not found in the Consti-

tution, the court, speaking by Chief Justice

Marshall, found authority so to do in the

broad general powers conferred by the Con-

stitution upon the Congress to lay and col-

lect taxes, to borrow money, to regulate

commerce, to pay the public debts, to declare

and conduct war, to raise and support
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armies, to provide and maintain a navy, etc.

* * * In First National Bank v. Union

Trust Co., 244 U. S. 416, 419, tlie Chief Jus-

tice, speaking for the court, after reviewing

McCiiUoch V. Maryland and Oshorn v. Bank,

and considering the power given to Congress

to pass laws to make the specific powers

granted effectual, said: "In them it was

pointed out that this broad authority was not

stereotyped as of any particular time, but

endured, thus furnishing a perpetual and

living sanction to the legislative authority

within the limits of a just discretion enabling

it to take into consideration the changing

wants and demands of society and to adopt

provisions appropriate to meet any situa-

tion which it was deemed required to be

provided for."

Title II of the Recovery Act establishing

P. W. A. may be related to the same powers as

support Congress in estal)lishing farm loan and

other banks for national purposes. P. W. A. is in

certain aspects also a fiscal institution of the Gov-

ernment, lending and gi'anting national moneys

to finance the construction of public works

throughout the nation. It buys and sells bonds of

States and of their subdivisions (Section 203).

The bonds purchased, if retained, support the

credit of the United States, and if sold their pro-

ceeds become available for further fiscal opera-

tions.

4. Reclamation Acts.—The Reclamation Acts,

beginning in 1902, authorize advances of Federal
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funds without interest to irrigation districts es-

tablished by State law. (See 32 Stat. 388.) Many
of these acts provide for the generation and sale

of electric power by the districts. (See 34 Stat.

117.) These acts have been sustained under the

230wer of Congress to dispose of property belong-

ing to the United States, Z7. S. v. Hanson, 167 Fed.

881; Burley v. U. S., 179 Fed. 1.

Arizona v. California, 283 U. S. 423, sustained

the Boulder Canyon Project Act of December 21,

1928 (45 Stat. 1057), whereby the United States

became a party to a contract with seven States

and Congress appropriated $165,000,000 to finance

the construction of Boulder Dam, including hy-

droelectric works, authorized the sale of electric

current to reimburse the Government, and re-

quired operation by the United States. The act

was challenged on the ground that it was not an

exercise of any power delegated to Congress.

While the act was not attacked specifically on the

ground that the United States was without power

to generate and sell electrical energy in connec-

tion with a project improving navigation and pro-

viding flood control, the plaintiff's attack was

broad enough to include that challenge. The bill

was ordered dismissed. The provisions of the

act requiring reimbursement through the sale of

electrical energy were essential to the legislation

and in dismissing the bill the court sustained

the constitutionality of the exercise of the power
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of the United States to generate and sell elec-

tricity under the circumstances stated. The court

points out, page 456, that

:

The fact that purposes other than navi-

gation will also be served could not invali-

date the exercise of the authority conferred

even if those other purposes would not alone

have justified exercise of Congressional

power.

Citing Veazie Bank v. Fenno, 8 Wall. 533, 548;

Kaukauna Water Poiver Co. v. Green Bay etc.

Co., 142 U. S. 254, 275; In re Kolloch, 165 U. S.

526, 536 ; Weher v. Freed, 239 U. S. 325, 329 ; U. S.

V. Doremus, 249 U. S. 86, 93. So here the fact

that the establishment of the plant of the defend-

ant City may accomplish a reduction of rates can-

not invalidate the authority of the Executive, pur-

suant to an Act of Congress, to purchase bonds,

although the National Government has no juris-

diction to legislate on the rates of a municipal

enterprise.

Appropriations to finance the Red Cross.—The

power of Congress to appropriate and dispose of

money and national property for purposes promo-

tive of what it deems the general welfare further

appears by its Joint Resolutions and Acts with re-

gard to the Red Cross. Large sums and property

of great value have been so appropriated and dis-

posed of in times of peace as well as during a state

of war. For example : Joint Resolutions of March

7, 1932, 72d Congress, 1st Session (Chap. 72, U. S.
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Stat, at Large, Vol. 47, Part 1, p. 61) authorizing

the distribution of Government-owned wheat

through the American National Red Cross and

other organizations for relief of distress ; the reso-

lution of July 5, 1932 (Stat, at Large, Vol. 47, Part

1, p. 605), authorizing the distribution of Gov-

ernment owned wheat and cotton to the American

National Red Cross and other organizations for

the relief of distress; joint resolution of July 22,

1932, making appropriations to enable the Federal

Farm Board to distribute Govermnent owned

wheat and cotton to the American National Red

Cross, etc. (appropriations of $40,000,000, Stat, at

Large, Vol. 47, p. 741) and the act of February 8,

1933 (Stat, at Large, Vol. 47, Part 1, p. 797),

authorizing the distribution of Government owned

cotton to the Red Cross.

Further instances of the exercise of the power

discussion are: the appropriation in 1838 for the

collection of agricultural statistics and other agri-

cultural purposes; in 1852 for the purchase and

distribution of seeds; in 1850 there was an appro-

priation for the chemical analysis of vegetable sub-

stances. In 1862 the Department of Agriculture

was established and in the following year $80,000

was appropriated to it for the study of plant and

animal diseases and insect pests, culture of tobacco,

silk and cotton, irrigation, the adulteration of foods

and the like.

The loan and grant challenged is in aid of a pub-

lic use so declared by the State. Practically all the
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States authorize municipal competition with pri-

vate corporations in the field at least of water and

electricity. In Green v. Frazier (Governor of

North Dakota) 253 U. S. 233, the court sustained

the acts of North Dakota placing the State in the

business of manufacturing and marketing farm

products, providing homes for the people and cre-

ating a state banking system. The court said, p.

240:

Questions of policy are not submitted to

judicial determination and the courts have

no general authority of supervision over the

exercises of discretion which under our sys-

tem is reposed in the people or other

department of government.

The court further said

:

AVhat was or was not a public use was a

question concerning which local authority,

legislative and judicial, had a special means
of securing information to enable them to

form a judgment, and particularly tliat the

judgment of the highest court of the State

declaring a given use to be public in its

nature would be accepted by this court unless

clearly unfounded (p. 242).

What is or is not a public use is thus a matter for

State determination. If the use is public the tax-

ing power of the State or cities may be utilized to

accomplish it, w^hether or not the use challenged

places public bodies in competition with private

enterprises is immaterial.
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111 many of the instances specified the power has

been exercised although the effect of the appropria-

tion might be to injure existing enterprises.

Appropriations in aid of free State education

doubtless affected injuriously private educational

institutions for profit. The free distribution of

seeds and much of the work of the Department of

Agriculture infringed upon the market of private

enterprise. Distribution through the Red Cross of

wheat, etc., trespassed upon the market of corpora-

tions engaged in the sale of grain.

Education is not a subject-matter which the Con-

stitution authorizes Congress to regulate. How-

ever, since the Act admitting Ohio to the Union

(1802), Congress has made extensive appropria-

tions of lands and of money to the States and to

subdivisions of the States. The constitutionality

of these appropriations seems never to have been

questioned, but, on the other hand, has been, by

implication, repeatedly assumed, for the provisions

of the statutes have been interpreted and applied

by the Sui3reme Court in a very large number of

cases {Camphell v. Doe (1851), 13 Howard 204;

Haire v. Rice (1907), 204 U. S. 291; California v..

Desert, etc., Co. (1917), 243 U. S. 415).

In Wyoming v. Irvine (1907), 206 U. S. 278, the

Morrill Act (July 2, 1862, 12 Stat. 503), the first

nation-wide appropriation of land to the purposes

of education was interpreted by the Supreme Court

without any suggestion that its constitutionality

was questionable.
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The power challenged here rests upon Article I,

•section 8, clause 1, clause 18, upon the aggregate

• of the powers conferred in section 8 and upon Arti-

cle IV, clause 3, section 2, by which Congress has

power to dispose of the property of the United

States. That property includes money is not

' disputable.

Story, in his work on the Constitution, Vol. 2,

;secs. 907-988, advances the same views as to the

powers of the Congress to appropriate money for

the general welfare of the United States as were

entertained by Hamilton, Monroe, and Jackson.

Jn section 909 he says

:

An attempt has been sometimes made to

treat this clause as distinct and independent

and yet as having no real significancy per se,

but (if it may be so said) as a mere prelude

to the succeeding enumerated powers. It is

not improbable that this mode of explana-

tion has been suggested by the fact that, in

the revised draft of the Constitution in the

convention, the clause was separated from

the preceding exactly in the same manner as

every succeeding clause was, viz, by a semi-

colon and a break in the paragraph ; and that

it now stands, in some copies, and it is said

that it stands in the official copy, with a semi-

colon interposed. But this circumstance will

be found of very little weight, when the

origin of the clause and its progress to its

present state are traced in the proceedings

of the convention. It will then appear that
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it was first introduced as an appendage to'

the power to lay taxes. But there is a funda-

mental objection to the interpretation thus

attempted to be maintained, which is, that it

robs the clause of all efficacy and meaning.

No person has the right to assume that any
part of the Constitution is useless or is with-

out a meaning ; and a fortiori no person has

a right to rob any part of a meaning, natural

and appropriate to the language in the con-

nection in which it stands. Now, the words

have such a natural and appropriate mean-
ing, as a qualification of the preceding clause

to lay taxes. When, then, should such a

meaning be rejected?

Again, at section 914, in discussing the clause-

under consideration, he says:

It is, on its face, a distinct, substantive-

and independent power. Who, then, is at

liberty to say, that it is to be limited by
other clauses, rather than they to be enlarged

by it ; since there is no avowed connection, or

reference from the one to the others ? Inter-

pretation would here desert its proper office,

that which requires that every part of the

expression ought, if possible, to be allowed

some meaning, and be made to conspire to-

some common end.

In discussing the contention at that time ad-

vanced by some, that the grant to lay taxes and

make appropriations for the general welfare was

limited to the specific objects enumerated in sec-

tion 8 of Article I, he says, in section 916

:
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Stripped of the ingenious texture by
which this argument is disguised, it is

neither more nor less than an attempt to

obliterate from the Constitution the whole

clause, "to pay the debts and provide for

the common defense and general welfare of

the United States", as senseless or inexpres-

sive of any intention Avhatsoever. Strike

them out, and the Constitution is exactly

what the argument contends for. It is,

therefore, an argument that the words ought

not to be in the Constitution ; because if they

are, and have aii}^ meaning, they enlarge it

beyond the scope of certain other enumerated
powers, and this is both mischievous and
dangerous. Being in the Constitution, they

are deemed to be vox et pretcrca nihil, an

empty sound and vain phraseology, a finger-

board pointing to other powers but having

no use whatsoever, since these powers are

sufficiently apparent without. Now, it is too

much to say that in a constitution of gov-

ernment, framed and adopted by the people,

it is not a most unjustifiable latitude of inter-

pretation to deny effect to any clause, if it

is sensible, in the language in which it is

expressed, and in the place in which it

stands. If words are inserted, we are bound
to presume that they have some definite ob-

ject and intent, and to reason them out of

the Constitution upon arguments ab incon-

venienti (which to one mind may appear
wholly unfounded and to another wholly sat-

isfactory) is to make a new Constitution, not

to construe the old one. It is to do the very
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thing, which is so often complained of, to

make a Constitution to suit our own notions

and wishes, and not to administer or con-

strue that which the people have given to

the country.

Again, at section 919, he says

:

A power to lay taxes for any purposes

whatsoever is a general power; a power to

lay taxes for certain specified powers is a

limited power. A power to lay taxes for

the common defense and general welfare of

the United States is not in common sense

a general power. It is limited to those ob-

jects. It cannot constitutionally transcend

them. If the defense proposed by a tax be

not the common defense of theUnited States,

if the welfare be not general, but special or

local, as contradistinguished from national,

it is not within the scope of the Constitu-

tion.

Mr. Pomeroy, in his work on Constitutional Law,

third edition, sections 274 and 275, in discussing

the power conferred upon the Congress by the

paragraph under consideration, said:

274. The subsection should, therefore, be

understood as though it read, "taxes may
be laid and collected in order to pay debts

and provide for the common defense and
general welfare." Thus, the Congress does

not possess an absolutely unlimited power
of taxation. It cannot resort to this high

attribute for one or more of three purposes,

payment of debts, the common defense, the



73

general welfare. The defense must be com-

mon and the welfare general. But, after all,

this leaves a sufficiently wide field for legis-

lative operations. Money may be raised to

pay any debts, however contracted, whether

now existing or to become due at a future

time. Common defense and general welfare

are terms of the broadest generality, ancl

within them can be easily included all the

objects for which governments may legiti-

mately provide.

275. What measures, what expenditures

will promote the conunon defense or the

general welfare. Congress can alone decide,

and its decision is final. It is certainly

not necessar}^ that any particular expendi-

ture should be spread over the whole coun-

try, to bring it within the meaning of a

defense which shall be common, or a welfare

which shall be general. All the disburse-

ments of the government must l)e met by^

revenue of some kind, and must finally be

paid by some species of taxation, except

that small portion which may be provided

for by the sale of public property. Con-

gress expends vast sums of money in the

erection and adornment of a capitol, in

furnishing a library, in the purchase of

pictures, statues, and busts, in endowing
a scientific institution ; but it is not claimed

that these disbursements are not made for

the general welfare. A fort in New York
is for the common, not local, defense. In:

short, the legislature is not trammeled- by
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these provisions; it has ample scope and

verge in which to indulge its proclivities to

raise and expend money.

If any additional authority were needed on the

right of the Congress to appropriate money for the

general welfare of the United States, it may be

found in the unbroken and continuous practice

of the Congress since the very beginning of our

government. Hundreds of acts have been passed

by the Congress appropriating money for which

no other authority can be found than that granted

by the general welfare clause of the Constitution,

and, so far as we are advised, none of these acts

has ever been held unconstitutional by the Su-

preme Court. Mr. Justice Story, in his work on

Constitutional Law, vol. 2, 3d edition, 1833, sec-

tion 988, in discussing the interpretation which

had been placed upon the general welfare clause

of the Constitution by the Congress, says:

In regard to the practice of the govern-

ment, it has been entirely in conformity to

the principles here laid down. Appropria-

tions have never been limited by Congress

to cases falling within the specific powers

enumerated in the Constitution, whether

those powers be construed in their broad, or

their narrow sense, and in an especial man-
ner appropriations have been made to aid

internal improvements of various sorts in

our roads, our navigations, our streams, and

other objects of a national character and

importance. In some cases, not silently, but
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upon discussion, Congress has gone the

length of making appropriations to aid des-

titute foreigners and cities laboring under

severe calamities ; as in the relief of the St.

Domingo refugees in 1794, and the citizens

of Venezuela who suffered from an earth-

quake in 1812. An illustration equally for-

cible of a domestic character, is the bounty

given in the cod fisheries, which was strenu-

ously resisted on constitutional grounds in

1792 ; but which still maintains its place in

the statute book of the United States.

Cooley, in his work on Constitutional Limita-

tions, 7th edition, page 102, in discussing the force

to be given to contemporaneous and practical con-

struction of constitutional provisions, says:

But where there has been a practical con-

struction, which has been acquiesced in for

a considerable period, considerations in

favor of adhering to this construction some-

times present themselves to the courts with

a plausibility and force which it is not easy

to resist. Indeed, where a particular con-

struction has been generally accepted as cor-

rect, and especially where this has occurred

contemporaneously with the adoption of the

Constitution, and by those who had oppor-

tunity to understand the intention of the in-

strument, it is not to be denied that a strong

presumption exists that the construction

rightly interprets the intention. And where
this has been given by officers in the dis-

charge of their official duty, and rights have
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accrued in reliance upon it, which would be-

divested by a decision that the construction

was erroneous, the argument ab inconveni-

ent! is sometimes allowed to have great

-

weight.

More than once the Supreme Court has recog-

nized the soundness of the rule laid down by Judge

Cooley. In the case of Stuart v. Laird, 1 Cranch.

299, the Court sustained the right of its members

to sit as circuit judges on the ground of practical

constitution. The Court said:

Another reason for reversal is, that the

judges of the Supreme Court have no right

to sit as circuit judges, not being appointed

as such, or in other words, that the}^ ought

to have distinct commissions for that pur-

pose. To this objection, which is of recent

date, it is sufficient to observe, that practice

and acquiescence under it for a period of

several years, commencing with the organi-

zation of the judicial system, affords an ir-

resistible answer, and has indeed fixed the

construction. It is a contemporary inter-

pretation of the most forcible character.

This practical exposition is too strong and
obstinate to be shaken or controlled.

In the case of Martin v. Hunter's Lessee, 1

Wheat. 304, 351, the Court in holding that the ap-

pellate jurisdiction of the Supreme Court extends

to a final judgment or decree in any suit in the

highest court of a State in the cases enumerated in

the 25th section of the Judiciary Act gave as one
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of the reasons for its conclusions the practical con^

struction which had been given both to the Consti-

tution and the Judiciary Act. The Court said:

Strong as this conclusion stands upon the

general language of the Constitution, it may
derive support from other sources. It is an
historical fact that this exposition of the

Constitution, extending its appellate power
to State courts, was previous to its adoption,

uniformly and publicly avowed by its

friends, and admitted by its enemies, as the

basis of their respective reasonings both in

and out of the State conventions. It is an
historical fact that at the time when the

judiciary act was submitted to the delibera-

tions of the first Congress, composed, as it

was, not only of men of great learning and
ability, but of men w^ho had acted a principal

part in framing, suppoi^ting, or opposing

that Constitution, the same exposition was
explicitly declared and admitted by the

friends and by the opponents of that system.

It is an historical fact that the Supreme
Court of United States have, from time to

time, sustained this appellate jurisdiction in

a great variety of cases, brought from the

tribunals of many of the most important

States of the Union, and that no state tribu-

nal has ever breathed a judicial doubt on the

subject, or declined to obey the mandate of

the Supreme Court until the present occa-

sion. This weight of contemporaneous

exposition by all parties, this acquiescence-

125662—35 6
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of enlightened state courts, and these judi-

cial decisions of the Supreme Court through

so long a period, do, as we think, xDlace the

doctrine upon a foundation of authority

which cannot be shaken, without delivering

over the subject to perpetual and irremedial

doubts.

In the case of Cohens v. Virginia^ 6 Wheat. 264,

418, the Supreme Court by Chief Justice Marshall,

in a case involving the same question as that in-

volved in Martin v. Hunter's Lessee, placed great

stress upon practical and contemporaneous con-

struction.

In the case of Bank of United States v. Hal-

stead, 10 Wheat. 51, the Court was called upon

to decide whether the laws of the United States

authorizing the courts of the Union to so alter

the form of process of execution used in the Su-

preme Courts of the States in September 1789,

as to subject to execution lands and other property

not so subject by the state laws in force at that

time, were constitutional. The Court held that

these laws were constitutional, and gave as one of

the reasons for so holding the practical construc-

tion which had been given to them by the courts.

The Court said:

And if any doubt existed whether the act

of 1792 vests such power in the courts, or

with respect to its constitutionality, the

practical construction heretofore given to

it ought to have great weight in determin-
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ing both questions. It is understood that

it has been the general, if not the universal,

practice of the courts in the United States

so to alter their executions as to authorize

a levy upon whatever property is made sub-

ject to the like process from the state courts

;

and under such alteration many sales of

land have no doubt been made which might

be disturbed if a contrary construction

construction should be adopted.

In the case of Ogden v. Saunders, 12 Wheat.

290, Mr. Justice Johnson, in discussing the weight

which should be given a contemporaneous exposi-

tion of the Constitution, said

:

Every candid mind will admit that this

is a very different thing from contending

that the frequent repetition of wrong will

create a right. It proceeds upon the pre-

sumption that the cotemporaries of the Con-
stitution have claims to our deference on the

question of right because they have the best

opportunities of informing themselves of

the understanding of the framers of the Con-
stitution and of the sense put upon it by the

people when it was adopted by them.

In the case of McCulloch v. Maryland, 4 Wheat.

316, Chief Justice Marshall, in discussing the

weight which should be given to the practical con-

struction of the Constitution by the courts, said:

The first question made in the cause is,

has Congress power to incorporate a bank?
It has been truly said that this can scarcely

be considered as an open question, entirely
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unprejudiced by the former proceedings of

the nation respecting it. The principle now
contested was introduced at a very early

period of our history, has been recognized

by many successive legislatures, and has

been acted upon by the judicial department,

in cases of peculiar delicacy, as a law of un-

doubted obligation. It will not be denied

that a bold and daring usurpation might be

resisted after an acquiescence still longer

and more complete than this. But it is con-

ceived that a doubtful question, one on which

himian reason may pause, and the human
judgment be suspended, in the decision of

which the great principles of liberty are not

concerned, but the respective powers of

those who are equally the representatives of

the people, are to be adjusted, if not put at

rest by the practice of the government, ought

to receive a considerable impression from

that practice. An exposition of the Consti-

tution deliberately established by legislative

acts on the faith of which an immense prop-

erty has been advanced ought not to be

lightly disregarded.

In the case of Field v. Clark, 143 U. S. 649, Mr.

Justice Harlan, in discussing the weight to be given

by courts to practical construction of constitu-

tional provisions, said:

The practical construction of the Consti-

tution as given by so many acts of Congress,

and embracing almost the entire period of

our national existence, should not be over-
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ruled unless upon a conviction that such

legislation was clearly incompatible with the

supreme law of the land.

The power to dispose of property belonging to

the United States is vested in Congress without

limitation. In United States v. Gratiot, 14 Peters,

526, 537, 538, the Court said:

The term territory as here used (the ter-

ritory or other property belonging to the

United States) is merely descriptive of one

kind of property and is equivalent to the

word lands. And Congress has the same
power over it as over any other property be-

longing to the United States ; and this power
is vested in Congress without limitation.

* * * The disposal must be left to the

discretion of Congress.

In Gihson v. Chouteau, 13 Wall. 92, 99, the Court

said as to the power of disposition of the public

domain

:

That power is subject to no limitations.

Congress has the absolute right to prescribe

the times, the conditions, and the mode of

transferring this property, or any part of it,

and to designate the persons to whom the

transfer shall be made.

The term "property" as the Court pointed out

in Dred Scott v. Sandford, 19 How. 393, 436 (see

also Mormon Church v. United States, 136 U. S.

1, 64), includes personal property. Later decisions

show that it includes money from whatever source
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derived. Pirie v. Chicago Title (& Trust Co., 182

U. S. 438, 443; Bush v. Elliott, 202 U. S. 477, 481.

The grant of poAver to appropriate which is con-

tained in the general welfare provision is in no

wise restricted to the subject matters upon which

Congress may make regulations.

Congress would have had ample authority to

make the appropriation and to give the directions

for their expenditure contained in Sees. 202, 203

even if it had not been given by Article IV general

authority to dispose of the resources of the Govern-

ment, but had been given only the authority con-

tained in Article I, section 8 to collect taxes to pay
the debts and to provide for the general welfare

and common defense of the United States.

This clause does not empower Congress to pro-

vide for the general welfare otherwise than through

appropriations, for the entire clause relates to tax-

ation and to the use of the funds raised by taxation.

However, the clause does not restrict appropria-

tions to the subject matters upon which Congress

may legislate. As to such subject matters it would

have been unnecessary to specifically authorize ap-

propriations, for the final clause in this section em-

powers Congress—"to make all laws which shall be

necessary and proper for carrying into execution

the foregoing powers."

Even without the general welfare provision, Con-

gress could, whenever it has authority to impose its

will by positive commands, appropriate the money
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necessary to make its will effective. The clause au-

thorizing Congress by appropriations to provide

for the general welfare must therefore have a

broader purpose than merely to facilitate the exer-

cise of the powers of Congress to impose commands.

Moreover, the grant of power to tax and appro-

priate in the first clause of section 8 is distinct

from the grants of power in each of the other six-

teen clauses of that section, and there is nothing in

the sweepmg term ''to provide for * * * the

general welfare" to show that the power to appro-

priate money was given merely in aid of the grants

in those other clauses.

As pointed out in Story on the Constitution, 5th

edition, sec. 913:

It is not said, to "provide for the conmion

defense and general welfare, in manner fol-

lowing, viz", which would be the natural ex-

pression to indicate such an intention. But
it (the clause) stands entirely disconnected

from every subsequent clause, both in sense

and punctuation, and is no more a part of

them than they are of the power to lay taxes.

Story further says, sec. 991

:

In regard to the practice of the govern-

ment, it has been entirely in conformity to

the principles here laid down. Appropria-

tions have never been limited by Congress to

cases falling within the specific powers
enumerated in the Constitution, whether

those powers be construed in their broad or

their narrow sense.
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In sees. 923, 924, he says

:

But then, it is said, if Congress may lay

taxes for the common defense and general

welfare, the money may be appropriated

for those purposes, although not within

the scope of any other enumerated powers.

Certainly, it may be so appropriated; for

if Congress is authorized to lay taxes for

such purposes, it would be strange if, when
raised, the money could not be applied to

them. That would be to give a power for

a certain end, and then deny the end in-

tended by the power. * * *

If there are no other cases which con-

cern the common defense and general wel-

fare, except those within the scope of the

other enumerated powers, the discussion is

merely nominal and frivolous. If there

are such cases, who is at liberty to say that,

being for the common defense and general

welfare, the Constitution did not intend to

embrace them?

Hare, American Constitutional Law, 245, 246,

says concerning President Monroe's message

(Richardson Messages and Papers of the Presi-

dents, Vol. 2, pp. 142, 144, 166 et seq.) :

This recantation was * * * a virtual

adoption of the Hamiltonian theory that

the power of Congress over the Treasury

is in effect absolute, and extends to the ap-

propriation of money for any object which

in their judgment will conduce to the de-

fense of the country or promote its wel-
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fare. * * * Such in fact has been the

practice since the Government went into op-

eration; and the right can hardly be dis-

puted in the face of a usage which will soon

extend through an entire century. In the

greater number of the instances above re-

ferred to, the Government did not act in its

sovereign capacity, but like a rich and pub-

lic-spirited individual who draws his purse

strings for the common good.

Willoughby on the Constitution, sec. 269, de-

clares :

The doctrine has become an established

one that Congress may appropriate money
in aid of matters which the Federal Gov-

ernment is not constitutionally able to ad-

minister and regulate.

Burdick on the Constitution, sec. 77, takes a

similar position.

The constitution of any nation is practically

what is has become of the practical construction of

those in authority, acquiesced in by the i^eople

(Note by Cooley to Story on the Constitution, sec.

311). U7iited States v. Midwest Oil Co., 236 U. S.

459, 472, 473, and cases cited. Martin v. Hunter's

Lessee, 1 Wheat. 304, 352. McCulloch v. Maryland,

4 Wheat. 316, 401. Field v. Clark, 143 U. S. 649,

691. Downes v. Bidwell, 182 U. S. 244, 286. Og-

den v. Saunders, 12 Wheat. 212, 290.

One of the first acts of the First Congress was to

grant bounties on exports of salted and dried fish
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(Act of July 4, 1789, 1 Stat. 27). Later bounties

were provided by the Act of August 10, 1790

(1 Stat. 182). The Act of February 16, 1792, pro-

Tided a bounty on the cod fisheries (2 Stat. 229).

Another bounty was allowed by the Act of July 29,

1813 (3 Stat. 49). Bounties to fishermen: Acts of

June 26, 1834, (6 Stat. 569), June 30, 1834 (6 Stat.

578).

Congress has repeatedly appropriated money to

aid sufferers from calamities in foreign countries

(2 Stat. 730 ; 3 Stat. 561 ; 9 Stat. 207 ; 16 Stat. 597

;

21 Stat. 303 ; 38 Stat. 238 ; 38 Stat. 776 ; 42 Stat.

351, $20,000,000 for grain for Russia).

By the Act of June 15, 1860 (12 Stat. 117), Con-

gress made an appropriation to observe an eclipse

of the sun. It has given large sums for ex^Dositions

at London (Act of June 1, 1872, 17 Stat. 203),

at Philadelphia (Act of February 16, 1876, 19 Stat.

3), Paris (Act of May 10, 1888, 25 Stat. 621),

Chicago (Act of August 5, 1892, 27 Stat. 389), St.

Louis (Act of March 3, 1901, 31 Stat. 1444), James-

town (Act of March 5, 1905, 33 Stat. 1047), San

Francisco (Act of June 23, 1913, 38 Stat. 77), Rio

de Janeiro (Act of November 2, 1921, 42 Stat. 210),

and Pilgrims Tercentenary (Act of May 13, 1920,

41 Stat. 598).

It would seem that if Congress may constitution-

ally provide for the diverse purposes exhibited in

many hundreds of instances, for education, agri-

cultural benefits, fisheries, encouragement of manu-
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here and abroad, it may also provide means to en-

large opportunities of employment in a crisis aris-

ing from the partial cessation of industry whereby

at least 10,000,000 ^Yorkers usually employed are

without means of maintaining themselves or their

families and of making the purchases necessary

for the functioning of the economic system.

The foregoing examples of exercise of the power

of Congress to approi^riate money and property for

purposes it deems promotive of the national well-

being relate to social enterprises not for profit con-

ducted by public authority. Instances of Federal

aid to enterprises for profit are legion. No express

provision in the Constitution authorizes Congress

to impose duties on imported goods other than for

revenue. Many tariff acts, particularly of late

years, disregarded revenue and provide protection

in aid of private industry. Public lands equal in

area to the smaller European States have been

granted to railroads. This may possibly be in con-

nection with the power to establish post offices and

post roads and certainly with the power to dispose

of the property of the United States (Article III,

Section 4). Loans to corporations engaged in ma-

rine transportation have been frequent in late

years, and steamship companies operating through-

out the globe have been heavily subsidized through

contracts for carrying the mails. Perhaps such

subsidies may ])e connected with the i)ower to
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dispose of property of the United States by making

loans and grants to cities is certainly as well estab-

lished as its power to apply Federal funds to sub-

sidize foreign commerce. Regulation of commerce

is authorized, but subsidizing foreign commerce

might be said to be somewhat remote from the

power specifically granted. The National Gov-

ernment has also subsidized corporations engaged

in air transportation and to the competitive disad-

vantage of transportation by land. The entrance

by the United States into the business of trans-

portation by the Parcel Post Act impinged upon

that of the express companies, but here it is fairly

clear that the power exercised is expressly granted.

It is cited to show that the National Government

has not hesitated to embark upon enterprises com-

petitive with private enterprises. Furthermore,

the encouragement of useful public works may be

related to the power of Congress to provide for the

common defense. The enlargement of the generat-

ing capacity of electrical energy certainly promotes

the national defense. It is recognized by the lead-

ers of the electrical industry that generating capac-

ity, particularly since the dej^ression, has not kept

pace with the necessities of the country (Electrical

World, Vol. 104, No. 9, p. 21, 1934). Under condi-

tions of modern warfare metallurgy, the fabrica-

tion of steel, aluminum, and other metals by elec-

trical energy is indispensable for successful war-
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fare. The project challenged adds to generatmg

capacity, and also provides a future market for the

current generated by Grand Coulee and will aid

ultimately in amortizing the cost thereof.

In Title II of the National Industrial Recovery

Act, Congress found and declared that the prepara-

tion of a "comprehensive program of public works"

is a national purpose and promotive of the general

welfare. It was the apparent purpose and policy

of Congress to abandon the haphazard and unre-

lated construction of Federal public works through

the nation, and by the inducement of loans and

grants to states and their subdivisions to bring Fed-

eral and non-Federal public works into interrela-

tion. It further appears from Section 202 of the

Recovery Act that it was the purpose of Congress

to arrest the impairment of the national home of

the people of the United States through the de-

struction of forests, the pollution of rivers, the ero-

sion of lands and otherwise, by means of appro-

priations in aid of projects having the effect of

improving and protecting natural resources. That

natural resources, particularly rivers, forests, and

lands, have been injured by lack of regional or cen-

tralized control is undeniable. Neither water nor

electric energy have any respect for State bound-

aries. Congress therefore authorized the inclusion

in the comprehensive program not only of Federal

public works but of municipal improvements with

a view to bringing them in such relation with each
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other as to prevent interference by one project with

others and to promote an orderly and intelligent

construction of public works and development of

natural resources within the continental United

States and even the outlying possessions.

In modern life electrical energy is almost as nec-

essary as water. Congress, knowing that the laws

of the several States authorize municipalities to

construct and operate electric systems, directed the

inclusion of projects for the construction, repair,

and improvement of such systems in the compre-

hensive program and their financing by loans and

grant, all with a view to empowering the President

to bring facilities for producing and providing the

people with electrical energy into the comprehen-

sive national program.

In the entire history of the nation not a single

Act of Congress appropriating money to provide

for the general welfare or for purposes found by

Congress to be national has been held unconstitu-

tional by the SujDreme Court. There are, indeed,

few instances in which the power of Congress in

this regard has even been challenged. In Z7. S. v.

Gettyshurg Railway Company, 160 U. S. 668, the

question before the Supreme Court was whether

the Federal Government had the power to condemn

the land on which the Battle of Gettysburg was

fought for the purpose of laying out a national

park, erecting suitable tablets, preserving the

battle site from being defaced by defendant's rail-

road, marking the positions of the various com-
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maiids ill the battle, etc. The Supreme Court sus-

tained the power of condemnation. The Court said

that such power resulted from the power of taxa-

tion to be exercised for the common defense and

the general welfare, and that the use to which the

condemned land was to be put was one so closely

connected with the general welfare of the nation

as to be within the powers granted Congress by

the Constitution for the purpose of protecting and

preserving the wdiole countiy.

In U. S. V. Realty Company, 163 U. S. 427, the

jDower of Congress to appropriate money to pay

a bounty to sugar manufacturers producing sugar

meeting a certain test was challenged. Congress

had passed an appropriation act (28 Stat. 910) ap-

propriating money to pay a bounty of two cents a

pound to producers and manufacturers of sugar

if the sugar produced or manufactured should meet

a certain quality test. The sole authority relied on

for this appropriation was the power granted to

Congress by the Constitution to levy taxes to pro-

vide for the general welfare. In the earlier case

of Tield V. Clark, 143 U. S. 649, the Supreme Court

had declined to pass on the question whether the

Constitution empowered Congress to grant boun-

ties to sugar producers. In United States v.

Realty Coinpany the immediate question before the

court was whether the United States, having prom-

ised to pay a bounty, even if it had no power to do
so, thereby had created a debt which Congress had
power to discharge by an appropriation.
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The court said

:

It is unnecessary to say here that Con-

gress has power to appropriate the public

money in the treasury to any purpose what-

ever which it may choose to say is in payment

of a debt or for purposes of the general wel-

fare. A decision of that question may be

postponed until it arises.

The court decided that Congress had the power

to appropriate money to pay a debt arising only

from the moral obligation of the nation "although

the debt could obtain no recognition in a court of

law." The court said:

Under the provisions of the Constitution

(Article I, Section 8) Congress has power

to lay and collect taxes, etc., "to pay the

debts" of the United States. Having power

to raise money for that purpose, it of course

follows that it has power when the money
is raised to appropriate it to the same object.

By what sort of reasoning can it be argued that

the same language which authorizes Congress to

appropriate money to pay a debt not incurred in

the discharge of a power specifically enumerated

in the Constitution does not also authorize Con-

gress to appropriate money to achieve a national

purpose essential to the general welfare ?

Judge Merrill E. Otis, on November 2, 1934,

delivered an opinion of Missouri Utilities Com-

pany V. City of California, et al., supra, in a case

which involved the same questions as those pre-

sented in this suit, in which he said

:
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My conclusion is that the Congress has the

power to appropriate money for the promo-

tion of the general welfare and that it is not

restricted in so doing to objects germane to

its other delegated powers. Congress there-

fore has the power to appropriate money
for the relief of any condition of unemploy-

ment which is not merely local but is na-

tional in its extent and hence inimical to the

general welfare.

The ivisdom or expediency of appropriations by

Congress to promote the general welfare and ac-

complish purposes found by Congress to be national

is not subject to review by this court.

The Supreme Court of the United States has

consistently adhered to the principle that the wis-

dom or expediency of enactments by Congress is

not a proper subject for judicial review\

The judiciary can only inquire whether

the means devised in the execution of a

l)Ower granted are forbidden by the Con-
stitution. It cannot go beyond that inquiry

without entrenching upon the domain of an-

other Department of Government. Inter-

State Commerce Commission v. Brixson, 154

U. S. 447.

In Northern Securities Co. v. United States, 193

U. S. 197, the Supreme Court stated

:

If the statute is beyond the constitutional

power of Congress, the court would err in

the performance of a solemn duty if it did

not so declare. But if nothing more can be
125602— :J5 7



94

said than that Congress erred * * *-

the remedy for the error and the attendant

mischief is the selection of new Senators

and Representatives who, by legislation, will

make such changes in existing statutes, or

adopt such new statutes, as may be de-

manded by their constituents and be con-

sistent with law.

In the case of Smith v. Kansas City Title & Trust

Co., Supra, the Court said

:

It is urged, the attempt to create these

Federal agencies, and to make these banks

fiscal agents and public depositories of the

Government, is but a pretext. But nothing

is better settled by the decisions of this Court

than that when Congress acts within the

limits of its constitutional authority, it is not

the province of the judicial branch of the

Government to question its motives. Citing

Veazie Bank v. Fenno, 8 Wall. 533, 541;

McCray v. United States, 195 U. S. 27 ; Flint

V. Stone Tracy Co., 220 U. S. 107, 147, 153,

156.

That Title II of the National Industrial Recov-

ery Act does effectuate the purposes declared na-

tional by Congress and the general welfare can be

seen from the results. During the last few months

in which the program has been in full swing week-

ly reports on public works projects (including rail-

road and federal) show that direct employment

has averaged 600,000 men. In addition, produc-

tion of enormous quantities of building materials;
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necessary to construct the many projects has re-

sulted iu indirect emplojmient estimated by statis-

ticians at about 1,200,000 men. Recognizing that

the primary function of any sound and economic

social life is the satisfying of the basic needs of

food, clothing, and shelter, there would seem to be

no question that an Act pursuant to which there is

placed in the hands of approximately 1,800,000

men theretofore unemployed the means with which

to obtain such necessities for themselves and their

families through labor promotes the economic re-

covery and so the public welfare. Furthermore, it

cannot be disputed that the construction through-

out the United States of permanent useful public

improvements in and of itself contributes to the

general welfare by making available the conveni-

ences of life through social service heretofore

denied many of our people, and by increasing in

a large measure the capital assets of the nation.

The United States of America is a national government
with sovereign powers

In the Gold Clause Cases (Feb. 18, 1935) Mr.

Justice Hughes declared (p. 11) :

The Constitution grants to the Congress

power "To coin money, regulate the value

thereof, and of foreign coin.
'

' Article 1, Sec.

8, par. 5. But the Court in the legal tender

cases did not derive from that express grant

alone the full authority of the Congress in

relation to the currency. The Court found
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the source of that authority in all the related

powers conferred upon the Congress and ap-

propriate to achieve "the great objects for

which the Government was framed"—"a
national government, with sovereign pow-

ers.
'

' McCiilloch V. Maryland, 4 Wheat. 316,

404, 407, 4 L. Ed. 579 ; Knox v. Lee, supra,

pages 532, 536 of 12 Wall. ; JuUiard v. Green-

man, supra, page 438 of 110 U. S., 4 S. Ct.

122, 125. The broad and comprehensive na-

tional authority over the subjects of revenue,

finance, and currency is derived from the ag-

gregate of the powers granted to the Con-

gress, embracing the powers to lay and col-

lect taxes, to borrow money, to regulate com-

merce with foreign nations and among the

several states, to coin money, regulate the

value thereof, and of foreign coin, and fix

the standards of weights and measures, and

the added express power ''to make all laws

which shall be necessary and proper for

carrying into execution" the other enumer-

ated powers. JuUiard v. Greenman, supra,

pages 439, 440 of 110 U. S., 4 S. Ct. 122,

125.

McCulJoch V. Maryland, supra, U. S. v. Gettys-

burg Railway Company, supra; Smith v. Kansas

City Title and Trust Company, supra, declare that

the Constitution is a living instrument furnishing

a perpetual sanction to the legislative authority,

within the limits of a just discretion, to take into

consideration the wants and demands of society

and to adopt appropriate measures to meet any sit-
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nation which threatens the general welfare of the

nation. The United States of America is a nation,

and Congress has power to meet whatever emer-

gencv mav arise to threaten its life. By the Re-

covery Act, Congress declared an emergency.

When millions are unemployed the fighting pow^r

of the United States is being undermined. Con-

gress has constitutional j)ower to make appropria-

tions to protect the nation not only from armed at-

tack by a foreign enemy but from the destruction

of its citizens by reason of the collapse of the eco-

nomic system. As means to that end it may apply

appropriations to finance the employment necessary

to restore and preserve the proper functioning of

the economic system.

It is not deemed necessary to discuss at length

the question whether the welfare clause is a mere

limitation on the taxing power. In Chapter IV,

Twilight of the Supreme Court, Edward S. Cor-

win (1934), Professor Corwin says:

While adoption of the Constitution was
pending some of its opponents made the

charge that the phrase "to provide for the

general welfare" was a sort of legislative

joker which was designed, in conjunction

with the "necessary and proper" clause, to

vest Congress with power to provide for

whatever it might choose to regard as the

"general welfare" by any means deemed by
it to be "necessary and proper." The sug-

gestion was promptly repudiated by advo-
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cates of the Constitution (See Storey,

Comm., Sees. 907, 908) on the following

grounds. In the first place, it was pointed

out, the phrase stood between two other

phrases, both dealing with the taxing power

—

an awkward syntax on the assumption un-

der consideration. In the second place, the

phrase was coordinate with the phrase "to

pay the debts", that is, a purpose of money
expenditure only. Finally, it was asserted,

the suggested reading, by endowing Con-

gress with practically complete legislative

power, rendered the succeeding enumeration

of more specific power superfluous, thereby

reducing "the Constitution to a single

phrase."

In the total this argument sounds impres-

sive, but on closer examination it becomes

less so, especially today. For one thing, it is

a fact that in certain early printings of the

Constitution the "common defense and gen-

eral welfare" clause appears separately

paragraphed, while in others it is set off

from the "lay and collect" clause by a semi-

colon and not, as modern usage would re-

quire, by the less awesome comma. * * *

Then as to the third argument—while once

deemed an extremely weighty one—it cannot

be so regarded in light of the decision in

1926 in the case of Myers v. United States.

* * * the Court held on that occasion

that the opening clause of Article II of the

Constitution which says that "the executive

power shall be vested in a President of the
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tJiiited. States", is not a simple designation

of office but a grant of power, which the suc-

ceeding clauses of the same article either

qualify or to which they lend *' appropriate

emphasis" (272 U. S. 118, 128). Granting

the soundness of this position, however, why
should not the more specific clauses of

Article I be regarded as standing in a like

relation to the "general welfare" clause

thereof? * * *

Assuming, nevertheless, that it is only by
spending that the national legislative power
may constitutionally provide for "the gen-

eral welfare", the question still remains,

what is that "general welfare" which Con-

gress may thus promote ? * * *

After discussing the Hamiltonian and Madi-

sonian constructions and the practice of Congress

in effect adopting the former and citing instances

(in addition to those heretofore cited in this brief),

to wit: the purchase of a library by the National

Government, of paintings, of services of a chaplain,

donations to the wretched sufferers of Venezuela,

the dispatch of the Lewis and Clark Expedition to

the Pacific, the learned author concludes that Con-

gress "may continue to appropriate the national

funds without judicial let or hindrance" (p. 176).

It seems that the power of Congress to determine

what is a national purpose may not be reviewed hj

the courts. At least the Supreme Court has never

exercised its power to review such declarations by

Congress. The Gettysburg case, the Sugar Bounty
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case, the Farm Loan Bank case, the Boulder Can-

yon Project Act case strongly indicate that if the

court has such power it is loath to exercise it. It

is declared in the Frothingham case and elsewhere

that the judiciary per se has no duty to require

Congress or the Executive to adhere to the Consti-

tution. It is only where it appears that rights are

involved which the court has power to enforce that

it will consider the question, and then only where

the plaintiff shows that the act challenged will cause

him direct injury. It is, indeed, difficult to imagine

a case where the mere expenditure of Federal

money will cause direct injury to anyone. It may
cause loss as in the case of Government aid to a

competitive enterprise, either public or private,

through aiding such enterprise to avail itself of an

existing market. Our economic life is based upon

competition. Federal aid to an enterprise having

a right to compete in the market does not constitute

the invasion of any legal right. For these reasons

it is deemed unnecessary to reply further to the

contention of the appellee that the grant in aid of

the Coeur d'Alene project is not for what the ap-

pellee concedes a public purpose. The courts have

long ago denied the contention that the taxing

power might not be exercised to finance municipal

enterprises for the sale of water and electric power.

In Jones v. City of Portland (Me.), 245 U. S. 217,

the court held an act of the State of Maine author-

izing cities to establish fuel yards for the purpose
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'Of selling fuel to their inhabitants did not deprive

taxpayers of due process of law within the meaning

of the Fourteenth Amendment. The court said

that what was or was not a public use was a local

question. The Supreme Court of Idaho has long-

ago decided that the establishment of municipal

waterworks and electric facilities by cities was a

''public use."

In Arizona v. California, 283 U. S. 423, Arizona

ui'ged that the declaration of Congress in the

Boulder Canyon Project Act, that the purpose of

the act was to improve the navigation of the Colo-

rado River, was a mere subterfuge and false pre-

tense (p. 455). The court said:

Into the motives which induced members
of Congi'ess to enact the Boulder Canyon
Project Act this court may not inquire.

(Citing McCray v. U. S., 195 U. S. 27, 53-

59; Weher v. Freed, 239 U. S. 325, 329-330;

WUaon V. New, 243 U. S. 332, 358-359; U. S.

V. Doremus, 249 U. S. 86, 93-94 ; X>rtA:o^«, etc.,

Co. V. South Dakota, 250 U. S. 163, 187;

Hamilton v. Kentucki) Distilleries Co., 251

U. S. 146, 161; Smith v. Kansas City, etc.,

Co., 255 U. S. 180, 210.) The act declares

that the authority to construct the dam and
reservoir is conferred, among other things,

for the "purpose of improving navigation

and regulating the flow of the river." As
the river is navigable and the means which
the act provides are not unrelated to the

control of navigation (U. S. v. River Rouge
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Improvement Co., 269 U. S. 411, 419), the>

erection and maintenance of such dam and
reservoir are clearly within the powers con-

ferred upon Congress. Whether the par-

ticular structures proposed are reasonably-

necessary is not for this court to determine.

Compare Fong Yue Ting v. U. S., 149 U. S;

698, 712-714 ; Oceanic Steam Navigation Co.

V. Stranahan, 214 U. S. 320, 340; U. S. v.

Chandler-Dunhar Water Power Co., 229'

U. S. 53, 65, 72-73; Everards Breweries v.

Day, 265 U. S. 545, 559.

Appellee further contends that public funds may
not be expended to promote a "public purpose when

there is no public necessity as where the need has

already been provided for by private enterprise."

Whether or not there is public necessity and

Avhether the need has been adequately provided for

is a question for local authority. Federal officers

may adopt their finding. In enacting and appro-

priating funds for the accomplishment of Title II

of the Recovery Act, Congress intended to accom-

plish certain national purposes—the provision of

employment, the increase of purchasing power, the

regeneration of the industrial system by the quick-

ening effect of Federal expenditures, veterans'

preference, etc. That there was need for the pro-

vision of employment the fact of more than ten

million unemployed workers usually employed is

ample evidence. That there was need for Federal

expenditure of Federal funds to regenerate con-

struction and through it pro tanto the economic



103

system of the coiiutry is amply attested by the de-

cline in the expenditures of the building industry,

which was at least 80% of 1929 standard idle in

June 1933. That many A'eterans were without jobs

also clearly appears. It was because private enter-

prise was unable to provide emplo^^nent that the

National Govermnent made provision for it.

Congress omitted in the Recovery Act to require

that the facilities to be financed through that Act

should be only those which did not compete with

private enterprise. Many public works of the cate-

gories authorized to be included in the compre-

hensive program (Section 202) and financed (Sec-

tion 203) are competitive—waterworks, markets,

tunnels, bridges, river and harbor improvements

by reason of com23etition with railroads, low-cost

housing with existing housing, public hospitals with

private hospitals, drydocks with existing dry-

docks. If the Administrator had adopted such

a rule as that contended for by the Appellee he

would have departed from the plain intention of

Congress. The Act invests the Administrator, at

the direction of the President, with the discretion

to finance or not to finance projects according

to their judgment of comparative social desirabil-

ity. Accordingly the Administrator has adopted

the policy complained of by the appellee of prefer-

ring such municipal electric enterprises as will

produce economies to cities over purchased power

or provide electric rates lower than those provided
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by existing utilities if at such lower charges or

rates the enterprises are self-liquidating. This test

of desirability is within the discretion conferred.

As the Act authorized the financing of such munici-

pal enterprises and as the funds available were in-

sufficient to finance all enterprises applying for aid,

it has been necessary to apply a reasonable test.

The appellee complains that for the Administra-

tor to finance or not to finance municipal enter-

prises competing with utility companies according

to such test is invasion by the National Govern-

ment of the powers of the States and of the State

of Idaho in this case. But the purchase of bonds

and the making of a grant in aid of an enterprise

does not affect the power of the State to regulate

rates of utility companies. The State of Idaho

does not regulate municipal electric rates.

Appellee argues further that the promotion or

stimulation of private industry is not a public pur-

pose. (Counsel defines the City's project as pri-

vate.) It intends as a corollary of this, that

Congress may not appropriate national funds to

promote or stimulate private industry. Such a

statement betrays an astounding ignorance of the

National Government since its institution. The

Tariff Acts have stimulated private industry, ship

subsidijes, grants of empires in lands to railroads.

The Government financed the two banks of the

United States. Aid to private enterprise has be-

jcome commonplace. Neither the Constitution of
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tlie United States nor any decision of the Supreme

Court inhibits the National Government from dis-

posing of its money or property as it sees fit. There

have been innmnerable occasions of the appropria-

tion of national funds to private individuals as gra-

tuities. But it has long been established that mu-

nicipal waterworks and power systems are public,

not private.

The discretion of the President and of the Administrator

conferred by title II, sections 202, 203, is not subject to

review by the courts

The bill contains allegations attemj^ting to show

that the agreement by the Administrator to aid the

City in financing its project is an abuse of adminis-

,trative discretion. It argues that the purposes of

Title II of the Recovery Act will not be served by

such aid and that it will in effect destroy more em-

ployment than it will afford.

Nothing is better settled than that the courts

may not review the exercise of administrative dis-

cretion reposed in officers of the Government by

acts of Congress in the absence of palpable abuse..

Congress has authorized the President and the Ad-

ministrator to determine what projects shall be

included in the comprehensive program and, if so

included, how they shall be financed. These officers,

have included the project challenged in the compre-

hensive program and have determined the maimer

in which financial aid will be extended. The allega-

tions of the bill do not amount to a statement of.'

palpable abuse of discretion.
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While the direct employment on the project may

be small, the purchase of the necessary materials

will provide employment. The funds applied to

the project will have a regenerative effect towards

industrial recovery. While this project alone may

not further substantially the purpose of the Re-

covery Act, it is an item of a great nation-wide ag-

gregate made up of many such items.

Houston V. St. Louis Independent Packing Com-

pany, 249 U. S. 479, 329, S. Ct. 332, 63 L. Ed. 717;

City of New Orleans v. Payne, 147 U. S. 261, 13

S. Ct. 303, 37 L. Ed. 162 ; Interstate Commerce Com.

V. Chicago <& Alton By. Company, 215 U. S. 479, 30

S. Ct. 163, 54 L. Ed. 2^1-, Johnson v. Drew, 171 U.

S. 93, 18 Sup. Ct. 800, 43 L. Ed. 88; Decatur v.

Paulding, 14 Pet. 497, 10 L. Ed. 599; Burfenning

v. Chicago St. P. M. & 0. By. Company, 163 U. S.

321, 16 Sup. Ct. 1018, 41 L. Ed. 175 ; Smith v. Hitch-

cock, 226 U. S. 53, 33 S. Ct. 6, 57 L. Ed. 119; Ark,

Wholesale Grocer's Assn. v. Fed. Trade Comm.

(C. C. A., 8th) 18 F. (2d) 866.

The fact that the administration of the Act af-

fects matters not directly subject to the control of

Congress such as reduction of rates by private com-

panies through municipal competition cannot affect

the validity of the Act if its broad purpose lies

within the powers of Congress. Z7. *S^. v. Chandler-

Dunlar Co., 229 U. S. 53, 72, 73; Alabama Power

Co. V. Gulf Power Co., 283 Fed. 606, 613 ; Waters v.

Philips, 284 Fed. 237 ; Alabama v. U. S., 38 Fed.

(2d) 897 ; Green Bay Canal Co. v. Patton Paper Co.,
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172 U. S. 58; Interstate Commerce Commission v.

Brimson, 154 U. S. 447; Nortliern Securities Co. v.

U. S., 193 U. S. 197 ; Smith v. Kansas Title & Trust

Co., 255 U. S. 180. In the Gold Clause Cases, Mr.

Justice Hughes said

:

We have not attempted to summarize all

the i3rovisions of these measures. We are

not concerned with their wisdom. The ques-

tion before the court is one of power, not of

policy.

In Missouri Utilities Company v. City of Califor-

nia, et al.. Judge Otis concluded his opinion with

respect to the validity of the acts of the Adminis-

trator alleged in that case to be an abuse of discre-

tion with the following statement

:

If Congress has exercised its power un-

wisely, if the executive officers of the govern-

ment have exercised the power conferred on

them unwisely, if through lack of wisdom
and of foresight they are doing damage to

the republic and its people far outweighing

the good they are accomplishing, those are

unfortunate possibilities in every govern-

ment. The Constitution of the United

States, which is strong enough to provide for

any emergency, provides also a sure remedy
against the incompetence of men in office. It

makes their terms in office relatively short.

Delegation of legislative power

The plaintiff challenges the legality of the loan

and grant agreement on the ground that insofar

as Title II, Section 203, empowers the President or
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the Administrator to select projects for financing,

it is an unconstitutional delegation of legislative

power. Plaintiff's counsel rest this point in large

measure lipoidPanama Refining Company et al. v.

Ryan et al., Supreme Court, October term, January

7, 1935, which declares Section 9, subsection (c), of

Title I of the National Industrial Recovery Act an

unconstitutional delegation of power to the Presi-

dent. That subsection authorized him to prohibit

the transmission in interstate and foreign com-

merce of petroleum in excess of the amounts per-

mitted to be produced or withdrawn from storage

by State legislation. Violations of such orders as

the President might make in the premises were

authorized to be penalized by fine and imprison-

ment. The orders of the President authorized by

this section were necessarily regulations under

penalty of conduct of a large group of persons

engaged in the production and sale of oil. The con-

stitutional power of the Congress to delegate to the

President discretion to select projects to be aided

by Federal financing is in a category far removed

from the power to prescribe rules of conduct.

A loan and grant to a municipality to finance its

project is not a regulation of conduct. No city is

required to accept such loan or grant. No duty is

imposed upon them by the act of Congress or by

the President's action thereunder with penalty or

otherwise. Their conduct is not regulated, they

voluntarily agree to the conditions attached to the
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loan which have the effect of promoting the pur-

poses declared by Congress, primarily the provision

of nation-wide employment. The conditions pre-

scribed by the loan and grant agreement are con-

ditions attached to the disposition of property of

the United States and they are analogous to the

conditions required in connection with the sale or

lease of pul^lic lands. The relations between the

borrower and the Government are not in the nature

of rules of conduct which are imposed by the

authority of Congress to legislate but are contrac-

tual obligations. If, in the oil clause. Congress had

empowered the President to make contracts with

the producers of oil whereby they would agree not

to make shipments in contravention of State law^s,

the question of delegation ^^T)uld be analogous to

that presented to this court.

Title I of the Recovery Act is legislation in the

sense of rules of conduct, the violation of which is

penalized by fine and imprisonment. Title II con-

stitutes directions to the Executive as to the spend-

ing of the appropriations authorized. The loan

and grant agreements authorized by Title II to be

made on such terms as the President shall prescribe

are voluntary agreements. They are not laws or

orders affecting private rights.

On page 22 of the court's decision in the oil case

it is said

:

We are not dealing with action which, ap-

propriately belonging to the executive prov-
125662—35 8
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ince, is not the subject of judicial review, or

with the presumptions attaching to execu-

tive action. To repeat, we are concerned

with the question of the delegation of legis-

lative power. If the citizen is to be punished

for the crime of violating a legislative order

of an executive officer, or of a board or com-

mission, due process of law requires that it

shall appear that the order is within the au-

thority of the officer, board, or commission,,

and, if that authority depends on determina-

tion of fact, those determinations must be

shown. * * ^ When the President is in-

vested with legislative authority, as the dele-

gate of Congress, in carrying out a declared

policy, he necessarily acts under the consti-

tutional restriction applicable to such a

delegation.

The President has not been invested by Title

II with legislative authority but with power to

expend ajopropriations and to execute contracts

providing the terms of loans and grants to public

bodies authorized by the laws of the States to

enter into such contracts. To show the distinc-

tion between action appropriately belonging to the

executive province and orders and rules amount-

ing to legislation the court (Note 15) cited a

number of cases. United States v. Chemical

Foundation^ 272 U. S. 1, determines the validity

of the provision of the Trading with the Enemy
Act empowering the President to seize and sell

the property of enemy aliens. The court says^.
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page 12, that this delegation was within the es-

tablished exceptions as to the delegation of power

such as are expressed in Field v. Clark, 143 U. S.

649, 692; Buttfield v. Stranahan, 192 U. S. 470,

496; Union Bridge Companij v. United States, 204

U. S. 364, 377; United States v. Grimaud, 220

U. S. 506, 516.

While the real la^^^naking power (rules of con-

duct with penalties) of Congress may not be dele-

gated, discretionary authority may be granted to

executive or administrative authorities to deter-

mine in specific cases when and how the powers

legislatively conferred are to be exercised and to

establish administrative rules and regulations fix-

ing in detail the manner in which the require-

ments of the statutes are to be met and the rights

therein created to be enjoyed. A leading case is

Field V. Clark, supra. Section 3 of the Tariff

Act of October 1, 1890, provided that:

Whenever and so often as the President

shall be satisfied that the government of any
country producing and exporting sugars, mo-
lasses, coffee, tea, and hides, raw and un-

cured, or any of such articles, imposes duties

or other exactions upon the agricultural or

other products of the United States, which

in view of the free introduction of such

sugar, molasses, coffee, tea, and hides into the

United States, he may deem to be recipro-

cally unequal and unreasonable, he shall

have the power, and it shall be his duty to
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suspend, by proclamation to that effect, the

provisions of this act relating to the free

introduction of such sugar, molasses, coffee,

tea, and hides, the production of such coun-

try, for such time as he shall deem just.

It was argued to the court that the statute vested

in the President an unconstitutional discretionary

power to determine when certain taxes should and

when they should not be levied and collected. The

Supreme Court upheld the grant of power, saying

with reference to Section 3 of the statute:

It does not in any real sense, invest the

President with the power of legislation

* * * Congress itself iDrescribed in ad-

vance, the duties to be levied, collected, and
paid on sugar, molasses, coffee, tea, produced

by or exported from such designated coun-

try, while the suspension lasted. Nothing

involving the expediency or the just opera-

tion of such legislation was left to the deter-

mination of the President.

Buttfield V. Stranahan, 192 U. S. 470, involved

an act of Congress authorizing the Secretary of

Treasury to establish standards, upon recommenda-

tion of a board of experts, by which should be de-

termined the purity, quality, and fitness for con-

sumption of teas sought to be exported into the

United States, and to exclude from importation

such teas as would not satisfy these requirements.

In upholding the constitutionality of this act, the

Sui^reme Court stated:
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We are of opinion that the statute, when
properly construed * * *^ but expresses

the purpose to exclude the lowest grades of

tea, whether demonstrably of inferior pur-

ity, or unfit for consumption, or presumably

so because of their inferior quality. This,

in effect, was the fixing of a primary stand-

ard, and devolved upon the Secretary of the

Treasury the mere executive duty to effec-

tuate the legislative policy declared in the

statute.

/. W. Hampton, Jr., d' Co,, 276 U. S. 394, involved

the constitutionality of Section 315 of the Tariff

Act of September 21, 1922, which delegated power

to the President of the United States to change

rates under flexible tariff provisions. Mr. Chief

Justice Taft, in delivering the opinion of the Court

which upheld the constitutionality of the Tariff

Act, stated:

The field of Congress involves all and

many varieties of legislative action, and Con-

gress has found it frequently necessary to

use officers of the Executive Branch, within

defined limits, to secure the exact effect in-

tended by its acts of legislation, by vesting

discretion in such officers to make public

regulations interp'reting a statute and di-

recting the details of its execution, even to

the extent of providing for penalizing a

breach of such regulations.

The Chief Justice cited with approval Judge

Ranney of the Ohio Supreme Court in Cincinnati,



114

Wilmington, and Zanesville Railroad Co. v. Com-
missioners, 1 Ohio St. 77, 88:

The true distinction, therefore, is, between
the delegation of power to make the law,

which necessarily involves a discretion as to

what it shall be, and conferring an author-

ity or discretion as to its execution, to be

exercised under and in pursuance of the law.

The first cannot be done; to the latter no
valid objection can be made.

Other cases in which the Supreme Court has up-

held the delegation of power to exercise discre-

tion in the carrying out of a congressional act are

:

St. Louis, Iron Mt. & So. By. v. Taylor, 210 XJ. S.

*281 (Interstate Commerce Commission authorized

to designate standard height and maximum varia-

tions of drawbars for freight cars) ; United States

V. Grimaud, 220 U. S. 506 (Secretary of Agricul-

ture given power to prescribe regulations for use

of national forest reservations) ; Interstate Com-

merce Commission v. Goodrich Transit Co., 224

U. S. 194 (Interstate Commerce Commission au-

thorized to require carriers to keep accounts in

specified manner). Additional cases are collected

in 51 Mich. L. Rev. 986 (1933).

By Title II of the Recovery Act and by the ap-

propriation acts financing it Congress committed

to the Executive the duty of expenditure in the

manner prescribed by Sections 202 and 203. The

expenditure of appropriations is an executive

function. Congress as a legislative body pre-
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scribes categories of projects which the Executive

may finance with a view to providing employment

quickly (Section 202). The selection of projects

within those categories is an administrative mat-

ter and is not legislative. The standards set by

Congress to guide the administration of the act

are: (1) consistency with a nation-wide program

of public works and which would have the effect

of developing national resources and useful pub-

lic services, thus adding to the capital assets of

the nation; (2) quick increase of employment

on a nation-wide scale. The only feasible method

by which a public-works program of the nature

and scope which Congress desired to effectuate

could be carried out was by conferring broad dis-

cretion upon the President, through the Adminis-

trator and through such other agencies as he might

deem necessary, to carry into effect the purposes

and policies set forth by Congress.

In Gallardo, Treasurer, v. Puerto Rico, etc.. Light

(& Power Co., C. C. A., 1st Circuit, 18 Fed. (2d)

918, the court determined that the Puerto Rico

Water Power Act laj^ing out a scheme for the de-

velopment, providing means for it, and giving ade-

quate general directions was not invalid as a dele-

gation of legislative powers to the Commissioner

of the Interior (p. 922).

From a review of the cases in which the Su-

preme Court has reviewed acts of Congress delegat-

ing power to the Executive it is clear that the court
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is concerned that due process of law affecting pri-

vate rights should be provided. Penalties sought

to be enforced under administrative orders or such

orders affecting private property are required to

])e based on findings supported by adequate evi-

dence. But the court has never assumed to review

delegations to the Executive to expend appropria-

tions. No private plaintiff can raise the question.

A justiciable controversy is not presented.

CONCLUSION AND SUMMARY

The loan and grant agreement expresses the un-

derstanding between the Government and the City

of Coeur d 'Alene. Its legality is challenged as ultra

vires of the Government, but ultra vires or not its

performance invades no right of the appellee. The

appellee has no right to be free of private or gov-

ernmental lending or grants or gifts to its munici-

pal competitor. The appellee's prospective loss is

a mere damnum and that damnum does not flow

from the loan or grant but from the exercise of a

right given the defendant city by the laws of Idaho.

The prospective competition by the City is not

"illegal competition." The only illegality claimed

(so far as the Government is concerned) is that the

loan and grant is tdtra vires of the Government's

powers. But the appellee is not in a position to

challenge such alleged ultra vires action. It fails

to show that it will suffer direct injury. Further-

more the action is not in fact ultra vires. Congress

has power to declare purposes national and to pro-
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mote them by appropriations although such pur-

poses may not be subject matters which the

Constitution authorizes it to regulate. The Su-

preme Court deems the question whether the pur-

poses declared national are so in fact non

justiciable. It has been the practice of the Na-

tional Government since its institution to declare

certain purposes national and to effectuate them by

appropriations. The expenditure of national

funds to provide employment by financing a nation-

wide construction of public works is in accord with

this long established practice. A practice so long

continued and exercised without judicial interfer-

ence constitutes an established construction of the

Constitution.

Title II, Sections 202 and 203, N. I. R. A., is not

legislation in the sense of a command under pen-

alties applicable to the people or to any group

thereof, but directions to the Executive prescrib-

ing the method of expending an appropriation.

The limitations on the delegation of legislative

power are inapplicable. In any event the Act pre-

scribes standards to guide its administration, and

these standards are sufficiently definite to satisfy

the rules as to delegation of legislative power.

Courts will presume that Congressional legislation

is constitutional unless the contrary is clearly

shown. United States v. Delatvare and Hudson

Company, 213 U. S. 366 ; United States v. Coomls,

12 Peters 72 ; Concordia Fire Insurance Company
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V. State of Illinois, 292 U. S. 539 ; Whitney v. State

of California, 274 U. S. 357.

Accordingly it is urged that this court reverse

the order of the District Court granting an injunc-

tion pendente lite and denying the motion to dis-

miss and order this suit dismissed.

Respectfully submitted.

Henry T. Hunt,

Special Assistant to the Attorney General

as Attorney for Harold L. Iekes as

Federal Emergency Administrator of

Public Works.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7773

City of Coeur d'Alene, Idaho, a municipal corpor-

ation; J. K. CoE, Mayor; A. Grantham, Treas-

urer; William T. Reed, Clerk; Lee Stoddard,

Otto Gladden, Frank H. Lafrenz, Joseph Loizel,

O. M. Husted, Cassius Robinson, S. H. McEuen
AND C. C. Hodge, Members of the City Council of

SAID City of Coeur d'Alene, Idaho; and Harold L.

Ickes, as Federal Emergency Administrator of

Pltblic Works, appellants

V.

The Washington Water Power Company, a Cor-

poration, APPELLEE

BRIEF OF APPELLEE



STATEMENT OF CASE.

This is an appeal from an order granting an in-

junction pendente lite, restraining the defendants

from proceeding with the construction of a munici-

pal electric generating plant and distribution sys-

tem and the financing thereof with Federal Emer-

gency Administration of Public Works funds

(Trans. R., p. 190).

ALLEGATIONS OF THE COMPLAINT.

Description of Plaintiff's Property

The appellee, a Washington corporation, author-

ized to do business in Idaho, is the owner of a hydro-

electric power plant situated in the Spokane River

at Post Falls, Idaho, about ten miles distant from

Coeur d'Alene, and the owner of several hydro-elec-

tric plants situated on the same river in the State

of Washington. The power plants are connected by

transmission lines for the purpose of affording con-

tinuity of service to its customers in Northern Idaho

and Eastern Washington. It furnishes electric power

for practically all consumers in the northern coun-

ties of Idaho, and has ample power capacity and

facilities to serve all uses now existing or reasonably

to be anticipated for many years. Its plants, trans-

mission lines and facilities were designed and con-

structed to render electrical service to the above

territory, and it has been authorized either by gen-



eral laws or by authority of the Public Utilities

Commission of the State of Idaho to construct, own,

operate and maintain the same. Its properties and

facilities are modern and efficient and it renders a

completely adequate and efficient electric utility ser-

vice. It owns distribution systems in various cities

and villages of Northern Idaho and serves the

inhabitants thereof and the territory adjacent there-

to (Par. v.; R., pp. 10 to 13).

Appellee holds a franchise, granted to its prede-

cessors, to furnish the City of Coeur d'Alene with

electricity for lighting and other purposes for a

period of fifty years from October 19, 1903, under

which it and its predecessor have rendered such

services for more than thirty years.

In 1930, appellee purchased the electric power

and light system of the City of Coeur d'Alene and

has since owned, maintained and operated it. Since

acquiring the same, it has expended more than

$33,000 in improving and reconstructing the system

and $27,000 in the installation of new transformers,

providing continuity of service through two inde-

pendent connections.

The rates charged for electric services are subject

to regulation and control by the Public Utilities

Commission of the State.

In 1922, the rates for electric service in Coeur

d'Alene were fixed by the Public Utilities Commis-



sion after a valuation and rate hearing. The rates

remained the same until the appellee, with the

approval of the Public Utilities Commission put

into effect reductions in four different rate sched-

ules aggregating $11,400 annually.

Coeur d'Alene had a population in 1930 of 8,297.

Appellee furnishes electric services to all classes

of customers who nimiber 2,377, and, in addition, to

approximately 332 additional customers residing in

territory adjacent to the city, and supplies all elec-

tric light and power sold and distributed in the city.

Its investment in the distril^ution system, exclusive

of generating and transmission equipment, is more

than $200,000.

It is a taxpayer of the United States, of the State

of Idaho, of the County of Kootenai, of the City of

Coeur d'Alene, and of other taxing districts.

Taxes in Idaho paid by the appellee for the year

1933 upon its generating, transmission and distribu-

tion systems amounted to more than $214,000, of

which there was paid to the County of Kootenai for

state, county and municipal taxes within the county

the sum of $66,547.94, and in addition thereto, appel-

lee paid to irrigation districts adjacent and tribu-

tary to Coeur d'Alene the sum of $10,855.74 in lieu

of taxes it would otherwise be required to pay to the

state and its subdivisions—a total of $77,403.68.

(The sum paid to the irrigation districts repre-

sents taxes upon property of appellee used for gen-



erating and deliveriug electric power to the extent

sucli property is used for furnisliing power for pump-

ing water for irrigation or drainage purposes in

Kootenai County. Tlie exemption accrues under tlie

laws of Idaho to the benefit of consumers of power

for such purposes and is fixed by the State Board

of Equalization.)

The total gross revenue received from customers

in Kootenai County for the year 1933, including the

City of Coeur d'Alene, amounted to the sum of

$148,333.16 more than one-half of its total gross

revenue in the county being paid in said taxes. In

addition thereto, appellee paid to the State of Idaho

on account of power generation in said county a

considerable sum of money under what is known as

the Kilowatt Hour Tax.

All of appellee's property in Coeur d'Alene is

subject to state, county, city, school and other mun-

icipal taxes. (Par. VI.; R., pp. 13 to 16.)

Acts of Defendants to Construct Competing System

The city council of the City of Coeur d'Alene in

November, 1933, enacted two ordinances, one (No.

713, Ex. A, R., p. 77) calling an election for the

purpose of submitting to the voters of the city a

proposition for incurring an indebtedness of

$300,000 by the issuance of general obligation bonds

to pay the costs and expenses of the acquisition by

purchase or by construction of a light and power

plant and distribution system for the city. At the



same time an ordinance was passed providing for

the incurring of a similar indebtedness of $300,000

for the acquisition by purchase or construction of

a water system. December 12, 1933, at an election

provided for in said ordinances, both propositions

were approved by more than two-thirds of the

voters. (Reference is made to the ordinance for the

acquisition of the water system for the reason that

one application was made to the Federal Emer-

gency Administration of Public Works for funds

for the two systems (Par. VIII.)

Pursuant to action by the city council on Decem-

ber 14, 1933, the city filed with the Federal Emer-

gency Administration of Public Works an applica-

tion for funds amounting to the sum of |650,000,

and a net loan of $475,000, which in the application

is alleged to exclude a 30% grant or gift for the

cost of labor and materials to be used in the con-

struction of said two systems.

In the application it appeared that an engineer

employed by the city council had made a report and

prepared plans for the construction of the said two

systems. It appeared that the total cost of the power

plant and electric distribution system was estimated

at $337,580, which is in excess of the amount of

indebtedness authorized to be incurred for that

purpose.



Of the Slim of ^7,580, the total cost of labor and

materials was estimated at $276,512.91, contractors'

profit $27,578.09 and other costs and expenses

$33,480. The amount estimated bv said engineer to

be expended directly for labor in Coeur d'Alene in

the construction of the generating plant and the

distribution system amounted only to the total sum

of $29,672.75, plus labor on the building to house

both the Diesel power plant and the pumping plant

for the water system, estimated at $6,900.00. (P. 19.)

Both the report of the engineer and the applica-

tion to the Public Works Administration set forth

that the cost of the complete electric power and light

system would be in excess of the sum authorized to

be expended by Ordinance Xo. 713. (Par. IX.: R.,

p. 19.)

Appellee filed a protest with the State Advisory

Board of the Federal Emergency Administration

of Public Works against the approval of the appli-

cation and the granting of said funds (Par. X. : R.,

p. 19).

The Administrator of Public Works at Washing-

ton approved the application of the defendant and

proposes to advance funds to the city in the amount

of $337,580 for the construction of the electric sys-

tem, including the so-called grant of 30% above

referred to.
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Appellee charges tliat the defendant city and its

officers propose to enter into a contract with the

Federal Emergency Administration of Puhlic

Works by the terms of which it will undertake and

agree to construct said Diesel engine electric power

plant and power distribution system, costing at least

$337,580.

Allegations Respecting Idaho Constitution

Paragraph XI of the bill charges that the action

of the defendants constitutes the incurring of an

indebtedness and creation of a liability exceeding

the annual income and revenue of the city without

the assent of two-thirds of the qualified voters voting

at an election held for the purpose and without pro-

vision being made for an annual tax sufficient to

pay the interest and provide a sinking fund for the

payment of the principal thereof as provided in

Section 3 of Article VIII of the Idaho Constitution.

The bill charges that the voters in the city were

deceived by certain concealments of facts and by

false and erroneous statements prepared under the

direction of and given publicity by the city and its

officers. The particulars wherein they were deceived

are set forth in full in paragraph XIII of the

complaint.

The principal and most glaring of these is the

charge that the city led the voters to believe that

the distribution system would provide service

throughout the city and that the report of the engi-



neer as published and given publicity apparently so

stated. Whereas, in fact, two sections of the city

were omitted from the distribution system ; that the

concealment of the intention not to supply the said

two sections of the city was made for the purpose

of deceiying the citizens residing therein and induc-

ing them to vote for said bonds, and that the voters

in said sections were deceived into so voting.

It is further charged that the engineer employed

by the city prior to the alleged bond elections made

a report which was published and which influenced

the voters and which was untrue with respect

to other material matters. That the report and the

advertisements and publicity put out by the city

and its officers represented that the rates would not

be higher, whereas, the report of the engineer actu-

ally shows that even if the city secured 80% of the

business "which is assumed by the engineer", it

would require an average rate of at least 3.43c

per kilowatt hour, exclusive of the power used for

pumping water, whereas, appellee now furnishes

said service at an average of only 3.33c per kilo-

watt hour in Coeur d 'Alene, exclusive of power used

for pumping water.

Allegations of Injury to Plaintiff

The injury which appellee will suffer is set forth

in paragraph XVI. If the municipal power plant is

constructed, appellee will either be compelled to

enter into competition and suffer substantial loss in
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its operations in the city, or abandon entirely its

properties and system in the city. If the system

should be abandoned, employees now working would

necessarily be discharged and a number of other

employees engaged in the maintenance of trans-

mission lines and other services would be reduced.

The business of appellee consists in serving vari-

ous and divers users in large towns, smaller villages

and communities, in rural districts, electric service

to farms, pumping water for irrigation and indus-

trial services. Each class of business lends substan-

tial aid to appellee's ability to carry on the others

and each class is incapable of withdrawal without

substantial impairment of its ability to serve the

others.

The bill particularly calls attention to the fact

that appellee is now serving a large number of

users of electric light and power at their homes and

places of business on small tracts adjacent to the

City of Coeur d'Alene; that it will be compelled to

continue such service to these users as a public

service corporation, and yet it can only do so at

great loss and inconvenience and probably a sub-

stantial increase in rates to said users, whereas the

defendant city has no authority to engage in the

sale of electricity outside the limits of the city, ex-

cept that the municipality has the right to sell sur-

plus power, but appellee is advised that it has no

power to engage in generating surplus electricity

in the city for distribution and sale outside.



11

That the injury to appellee, its stockholders, bond-

holders and employees is irreparable. (Pars. XVI
and XYII; R., pp. 30-31.)

Cost of Plant in Excess of Amount Authorized

The complaint charges that the application of the

defendant to the Federal Emergency Administra-

tion of Public Works is based upon an engineering

report, plans and specifications prepared by an

engineer; that a distribution system of the type

proposed in said report to supply 80% of the cus-

tomers of said city, together with a Diesel plant of

three units, would exceed in cost the sum of $400,000,

and an adequate Diesel generating plant and dis-

tribution system for the entire city would cost more

than $450,000. These facts are fully set out in para-

graph XVIII.

In paragraph XX, the bill charges that it is the

purpose of the defendants to construct a plant prim-

arily calculated to serve the business section and

the more populous sections of the city and that with

the funds provided it will be unable to extend ser-

vice throughout the city, leaving to appellee the

sparsely populated sections wherein the business

is improfitable and where the appellee, if it con-

tinued to do business in the city, would be unable to

serve at reasonable rates without loss; that the city

does not pretend that it will undertake to serve the

various irrigation and farming areas in the vicinity

of Coeur d'Alene and the loss of business to appel-
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lee would seriously impair its ability to continue to

serve said users.

Employment

Paragraph XXI shows that under the proposed

ordinance, the total amount to be paid out for labor

in the construction of the electric power and dis-

tribution system amounts to a sum but slightly in

excess of $29,000, exclusive of labor estimated for

the power house and pumping plant at $6,900.

(p. 19.)

The bill charges that in the engineering report it

is estimated that the labor cost of operation will

include five men and one clerk, and for the water

system three men should be allowed and for clerical

help and supplies $2,000 for both systems.

Actually at the present time, appellee has em-

ployed in the electric light and water service 24

employees. Therefore, instead of giving added em-

ployment, the plan of the defendants is to reduce

employment. The labor required under the city's

proposal in the construction of this plant is incon-

sequential.

Tenth Amendment

On September 27, 1934, a release of the Federal

Emergency Administration of Public Works set

forth in paragraph XXII, declared the purposes,

policy and practices adopted with respect to appli-
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cations of umnieipalities for loans and grants to

finance municipal systems. In the release it is

stated

:

"Municipal or local publicly-owned power
projects will be aided by PWA only when, in

addition to meeting those qualifications neces-

sary for public works projects, they assure

electricity to communities at rates substantially

lower than otherwise obtainable under the un-

changed basic policy enunciated by Public

Works Administrator Ickes. * * *

"However, we make it a practice before ap-

proving the loan to give the comx)any an oppor-
tunity to put in effect rates at least as low as

those at which the municii^al system will be

self-liquidating. Several utility companies have
accepted this opportunity. It is obvious that in

such cases it is advantageous to the city and to

PWA that the offer be accepted and the appli-

cations withdrawn. To make loans and grants

to finance projects where the competitor offers

rates which are lower than those possible by the

city plant, would duplicate facilities without
any social betterment and impose on the city a

burden which it probably could not meet with-

out resort to taxation." (R., pp. 38-40.)

The release further showed that it was the pur-

pose of the Administrator to control electric rates

and to make the loans for that purpose primarily.

The bill charges" that the loan and grant for which

application had been made by the city could not

have been approved "with a view to increasing

employment quickly" for the release stated that the

purpose of the Administrator was to make elec-
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tricity more broadly available at cheaper rates. The

undisputed and admitted facts in this case show

that Mr. Ickes was applying this policy and prac-

tice to the application of the City of Coeur d'Alene,

and that his action was guided purely and solely

with respect to rates and not with any view to in-

creasing employment quickly or at all. One of the

policies announced in the release was that the Pub-

lic Administrator would make it a practice before

approving any municipal loan to give the utility

company an opportunity to put into effect rates at

least as low as those at which the municipal system

would be self-liquidating, had not been given effect

with respect to the City of Coeur d'Alene because

the city did not contemplate at the time of its appli-

cation rates lower than those charged by appellee

(R., pp. 41-42).

The bill further charged that the city could not

construct a Diesel engine electric generating plant

and distribution system for the city as proposed in

its application and reduce rates below the rates now
charged by the appellee and make the same self-

liquidating. For the purpose of this hearing, this

allegation is admitted.

On November 7, 1934, Mr. Post, President of

appellee, sent a telegram to the Public Works Ad-

ministrator which is set forth in the bill. He called

attention to the fact that it had been publicly stated

that the Public Administrator had approved the
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application of the City of Coeur d'Alene. The tele-

gram further stated:

*'Feel sure this application has not been called

to your attention because its approval would
Yioiate statement of principles contained in

Public Works Administration press release

number nine eighty-nine dated September
twenty-seventh nineteen thirty-four stop Our
present rates in Coeur d'Alene are among the

lowest in the United States and regulated by
Idaho Public Utilities Commission stop Appli-

cation of the City of Coeur d'Alene for loan

and grant which we had an opportunity to ans-

wer does not contain any schedule of rates

which city proposes to put in force if PWA
shall loan and give it money with which to build

a system to operate in competition with our

company therein stop We have never seen any
schedule of rates proposed by the city and it is

impossible for the city to make this proposed
project self-liquidating under schedules of rates

lower than ours stop Construction of Diesel en-

gine plant in Coeur d'Alene at this time would
seem to violate all the principles contained in

your press release and in other releases of the

PWA not only because of the situation out-

lined above but also because there is at the

present time in this territory a large surplus

of hydro-generated electrical energy which will

be greatly augmented by the Government
through the Grande Coulee development stop

Feel sure you have no intention to depart from
previously announced policies and that Coeur
d'Alene application will not be granted." (E.,

pp. 43-44.)

Mr. Ickes replied by a telegram (R., pp. 44-45)

to the effect that the city's proposed electric rates
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contemplated a 20% reduction; that if the Wash-

ington Water Power Company placed in effect rate

reductions equal or greater than that of the city,

the Power Board of Review would consider the

matter further.

In reply, Mr. Post sent a telegram to Mr. Ickes

which is set forth in the bill at pages 45-53 of the

record. In substance it stated that it had not been

asserted prior to the application that the city in-

tended to reduce the rates; that at a meeting of

city officials of Coeur d'Alene with the Public Util-

ities Commission of Idaho and representatives of

appellee, the city officials had stated to the Com-

mission that they were not interested in any reduc-

tion in electric rates, but only in municipal owner-

ship. Further that the original papers asking for

the loan or grant contained no offer or proposal of

a rate reduction and that no paper had been filed

or furnished the appellee by the city proposing any

such reduction and that if any such had been filed,

the appellee should be furnished with a copy there-

of. The telegram further called attention to the fact

that over 18% of the gross receipts from electric

service in the State of Idaho was paid back in taxes

;

that the proposed municipal plant did not cover the

city, but deliberately omitted a portion thereof

within the city limits, and also a portion outside the

city limits where the Washington Water Power

Company had over 300 customers ; that the proposed

plant could not be built with the amount of money
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asked for aud to extend it to cover the entire terri-

tory would materially increase the shortage.

Attention was called to the fact that the rates of

appellee are among the lowest in the United States

;

that a valuation and rate hearing is in preparation

by the Commissions of Washington and Idaho in

which it is expected the two Commissions will act

together and determine, not only the property valua-

tion, but the reasonableness of all rate schedules in

each state; that the appellee's rates are controlled

by said Commissions.

In reply thereto, Mr. Post received a telegram

from Mr. H. T. Hunt, Chairman of the Electric

Power Board Review for the Administrator, stating

that Mr. Ickes would consider the points and advise

the city officials of his conclusions.

On November 20, 1934, appellee commenced this

action. On the same day the City of Coeur d'Alene

received from the Federal Emergency Administra-

tion of Public Works a proposed contract for execu-

tion by the city.

Thereafter and on November 23rd an ordinance

was passed and adopted by the city council and

approved by the mayor and on the same day pub-

lished approving the loan and grant agreement be-

tween the City of Coeur d'Alene and the United

States and authorizing its execution and delivery,
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further authorizing the mayor and city clerk to

consent to modifications or changes therein and to

execute further agreements found desirable.

The agreement referred to provided for a loan

and grant not exceeding $650,000 for the financing

of a water system and Diesel generating plant and

electric distribution system. A copy of the ordin-

ance is attached to the complaint as Exhibit C (R.,

pp. 87-90) and a copy of the agreement is attached

as Exhibit D (R., pp. 91-119). (In passing, it may

be noted that this ordinance was passed and the

contract signed after notice had been served upon

the city of a motion and order to show cause as to

why an injunction should not be issued, and before

the hearing.)

On November 21st, and prior to the passage of

said ordinance and the execution of said agreement,

the mayor of Coeur d'Alene received a telegram

from the Public Works Administration stating that

a rate ordinance would be required as a condition

of the loan which would fix rates approximately

20% below existing rates and that an air-mail letter

would follow. The air-mail letter was received Nov-

ember 24th and is set forth in the bill of complaint

(R., pp. 55-56). It states that a rate ordinance

should be passed, stating that the rates referred to

in the telegram would be made available by the

municipal plant and will not be increased unless and

until it is proved to the satisfaction of the Adminis-
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trator that the rates are insufficient to provide for

operating expenses etc., and further that the ordin-

ance should recite that the agreement of the city to

maintain such rates and charges as aforesaid is in

further consideration of the grant from the Govern-

ment and is for the benefit of the electric consum-

ers and taxpayers of the city.

A rate ordinance has not been passed, the defend-

ants being enjoined by the court from further pro-

ceeding, but the contract expressly provided:

*'23. Conditions Precedent to the Govern-
ment's Obligations. The Government shall be

under no obligation to pay for any of the Bonds
or to make anv Grant:

(i) Unless and imtil the Borrower shall

adopt a rate and bond ordinance, satisfactory

to the Administrator, in form, sufficiency and
substance." (R., i). 104.)

The bill alleges that the statements contained in

the telegrams sent by Mr. Post were accurate and

true. That the approval of the application of the

City of Coeur d'Alene and the making of said loan

or grant and gift is not made for the purpose of

relieving unemployment and the relief of unemploy-

ment will not 1)e accomplished to any extent or at

all thereby, but that the sole and only purpose or

purposes thereof are unlawful and in violation of

the National Industrial Recovery Act and in viola-

tion of the Tenth Amendment, of the Fifth Amend-
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ment, and of the first section of the Fourteenth

Amendment to the Constitution of the United

States, such purpose or purposes being:

(1) The destruction of the property of the plain-

tiff because of its failure or refusal to accede to the

demand of the Federal Emergency Administration

of Public Works to usurp the exclusive power and

function of the State of Idaho to fix and regulate

rates, charges and service of the plaintiff as a public

service corporation engaged in intrastate business

in that state and to substitute coercion by an agency

of the Federal Government as to such rates, charges

and services in place of the lawful and orderly

regulation thereof by the state regulatory body

which has full, complete and ample authority in

relation thereto.

(2) To foster and encourage public ownership

and political operation of electric light and power

systems whether they may or may not be engaged

in interstate commerce.

(3) To usurp and/or override the police powers

of the State of Idaho in the following additional

respect, to-wit, the State of Idaho has exclusive

power to provide the method of regulation of rates

charged by municipally-owned public utilities and

the attempt of the Public Works Administrator in

said contract to fix or regulate the rates to be

charged by the City of Coeur d'Alene, or to control

the modification thereof in the future is violative of

the Tenth Amendment to the Federal Constitution.
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ERRONEOUS STATEMENT OF FACTS IN BRIEF OF

APPELLANT ICKES

In the brief of couusel for appellant Ickes, the

loan and grant agreement is referred to at pages

10 to 14. On page 11 it is said that the loan and

grant agreement expresses the entire intention of

the Administrator and the city with respect to the

purchase of the bonds. It is said on page 13 that no

other action than that expressed in the agreement

is contemplated by the Administrator, although ref-

erence is made to his letter of November 21st, 1934,

to the mayor of Coeur d'Alene, setting forth pro-

visions which he required in the rate ordinance.

Counsel then makes (perhaps because the matter

was prepared by some subordinate) a totally untrue

statement. It is said that the date of the loan and

grant agreement is not shown, but that the certifi-

cate attached thereto is dated December 17, 1934.

(There is no certificate attached thereto.) It is said

that it was executed by the city later. That is not

true. If it had been so executed later, it would have

been after the decision of the court granting the in-

junction order and in violation of definite under-

standing at the time of the hearing upon the order

to show cause that no act would be done by any of

the defendants toward consummating the enterprise

or executing any documents pending the action of

the court on the application for an injunction. The

fact is that the contract was executed by the city on

the 23rd of November, 1934, after the service and
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prior to the hearing iiiDon the order to show cause.

The defendant city officials gathered together on

November 23rd and hastily passed the ordinance

approving the loan and grant agreement (Ex. C,

R., p. 90), and then executed the contract (Ex. D)

prior to the hearing before Judge Cavanah on the

24th day of November.

Said brief further states that the condition as to

the rate ordinance set out in the letter of November

21st is not contained in the contract, and "it

appears, therefore, that the Administrator has

waived the requirements expressed in that letter.''

The contract referred to expressly provides that

the city shall pass a rate and bond ordinance satis-

factory to the Administrator (R., p. 104) and in

the letter of the Administrator referred to (R., pp.

55-56) it is said "It will be necessary that the ordin-

ance be approved by the Administrator. This can

be done either before or after its adoption." This

rate ordinance is not the one which was adopted

authorizing the execution of the loan and grant

agreement, but is the ordinance referred to in the

loan and grant agreement, which was to be there-

after passed, containing rate and other provisions

satisfactory to the Administrator. No doubt the

counsel who appears for the government, when this

is called to his attention, will correct the unques-

tioned inaccuracies contained in the brief. The

enactment of a subsequent rate ordinance, of course,

is enjoined.
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QUESTIONS PRESENTED BY THE BILL

I. Non-Federal Questions

The amended bill charges that the actions and

proceedings taken in pursuance of the city's plan

and the threatened actions which the defendants

were about to take under said plan were invalid and

unlawful for the following reasons

:

(1) Because it is provided by Section 3, Article

VIII of the Constitution of Idaho:

"No county, city, town, township, board of

education, or school district, or other subdivi-

sion of the state shall incur any indebtedness,

or liability in any manner, or for any purpose,
exceeding in that year, the income and revenue
provided for it for such year, without the assent
of two-thirds of the qualified electors thereof,

voting at an election to be held for that pur-
pose, nor unless, before or at the time of in-

curring such indebtedness, provision shall be
made for the collection of an annual tax suffici-

ent to pay the interest on such indebtedness as
it falls due, and also to constitute a sinking
fund for the payment of the principal thereof,
within twenty years from the time of contract-
ing the same. Any indebtedness or liability in-

curred contrarv to this provision shall be void:
PROVIDED, 'That this section shall not be
construed to apply to the ordinary and neces-
sary expenses authorized by the general laws
of the state."

That the plan and scheme of the defendants pro-

vide for the creation of an indebtedness or liability

in excess of $300,000 within the meaning and re-

striction of said provision of the Idaho Constitution.
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(2) Because of the concealment from tlie voters

that two substantial sections of the city would not

be included within the area to be served by the pro-

posed municipal light and power system constituted

such a fraud against the voters and such a conceal-

ment as to vitiate the bond election and render the

bonds illegal and void.

(3) Because the misleading and false state-

mentSy advertisements and information put out by

the city and its officials deceived the voters and

vitiated the election authorizing the issuance of

bonds.

(4) That Ordinance No. 723 Exhibit "C at-

tached to the bill of complaint and the proposed

loan and grant agreement Exhibit "D" provide for

one project, to-wit : a project for financing the con-

struction of a water system, including sinking wells,

together with the electric light system under which

the defendant city and its officials propose to bor-

row or receive from the United States in the aggre-

gate $650,000.00 and that ordinance and agi'cement

are violative of the Ordinance No. 713 Exhibit "A''

calling for an election for the purpose of submitting

the proposal of incurring an indebtedness of

$300,000.00 for the purchase or construction of a

light and power plant and distribution system.

II. Federal Questions Involved

(1) GENERAL WELFARE CLAUSE. lUnder the

Constitution of the United States, Congress has no
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power to make a loan or gift or grant of public moneys

of the United States, to the City of Coeur d'Alene

to enable the eit^^ to construct and operate a muni-

cipal electric plant for the generation and distribi*-

tion of electricity, the purpose thereof not being

one for which Federal taxes may be levied and the

receipts appropriated or exj^ended in the exercise

of the general taxing power of the United States

as defined in Article I, Section 8 of the Constitution

for the following reasons:

(a) Article I, Section 8, Clause 1 of the Consti-

tution does not authorize Congress to levy taxes or

appropriate moneys for objects not within the

enumerated powers, expressly delegated to the Fed-

eral Government.

(b) That even if Article I, Section 8, Clause 1

of the Constitution authorizes Congress to levy taxes

or appropriate moneys for objects not in further-

ance of the enumerated powers, the proposed loan

and grant to the City of Coeur d'Alene is not for

any public use or purpose affecting the general wel-

fare of the United States, it is not a national or

general, but a local enterprise.

(c) The project does not constitute a public use

within the general welfare of the United States

because the project will be of no direct benefit to

any persons who do not reside within the City of

Coeur d'Alene and will indeed be of no benefit to

them because they are already supplied with elec-

tricity at reasonable rates prescribed by law.
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(2) COMMERCE CLAUSE. The construction of the

proposed electric plant in Coeur d'Alene is purely

an intrastate matter and cannot be justified under

the Conmierce Clause of the Federal Constitution,

Article I, Section 8, Clause 3 and the National In-

dustrial Recovery Act, Title II, Sections 202-203,

if construed as authorizing same under the Com-

merce Clause, is unconstitutional.

(3) TENTH AMENDMENT. Said project and threat-

ened disbursement of the public funds of the United

States in furtherance thereof are further illegal and

in violation of the Tenth Amendment to the Consti-

tution of the United States because:

(a) The Federal Public Works Administrator has

announced and put into operation and effect as a

rule of administration a policy whereby he under-

takes to grant loans and to make gifts to municipal-

ities for municipal electric plant construction, unless

the privately-owned utility then operating in said

municipality will agree to fix rates w^hich are satis-

factory to said Public Works Administrator, there-

by invading and interfering with the reserved power

of the states, in this case the State of Idaho, and

particularly in its police power to control public

utilities and regulate the rates and service thereof;

(b) No such power was delegated to the Admin-

istrator by act of Congress and any attempted dele-

gation thereof would be beyond the power of Con-

gress
;
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(c) The matter of regulating the rates for ser-

vice and the quality, character and extent of utility

service are reserved to the respective states and the

power of control thereof cannot be surrendered or

delegated. If the announced policy of said Adminis-

trator be approved and the acts and transactions

complained of by plaintiff be deemed lawful, said

Administrator would be able to put into effect

according to his uncontrolled and arbitrary deter-

mination a policy of granting or withholding the

grant of public funds of the United States for use

in establishing utility plants in ruinous competi-

tion with existing privately-financed plants unless

such privately-financed plants comply with his

wishes and dictation with reference to their opera-

tion and rates.

(4) UNCONSTITUTIONAL DELEGATION OF POW-
ER BY CONGRESS. Title II, Sections 201-202-203 of

the National Industrial Recovery Act unconstitution-

ally delegates legislative power to the President and

to the Public Works Administrator under the direc-

tion of the President.

(5) PROPOSED PROJECT NOT COVERED BY ACT.

Title II, Section 202-203 of the National Indus-

trial Recovery Act does not authorize the Federal

Emergency Administration of Public Works to

loan, grant or give moneys of the Federal Govern-

ment for the building of a municipal Diesel engine

generating plant or electric distribution system as
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proposed by tlie City of Coeur d'AIene, such pro-

ject not being within the enumerated works cov-

ered or pretended to be covered by the Act.

THE DECISION OF JUDGE CAVANAH

Judge Cavanah in overruling the motion to dis-

miss and in granting an injunction pendente lite

held:

That the plaintiff ^s franchise constituted a prop-

erty right within the protection of the Constitution

of the United States against illegal competition;

That the plaintiff had standing to maintain the

bill and challenge the constitutionality of an act of

congress as it was in immediate danger of sustain-

ing a direct injury to its property rights as a result

of the enforcement of the act;

That the application of the National Industrial

Recovery Act to the transaction and plan involved in

this case cannot be construed as affecting interstate

commerce or justified upon the ground that such

power is given to the national government under

the commerce clause as claimed by the defendants;

The General Welfare Clause does not authorize

the appropriation of mony to make a loan and grant

to the City of Coeur d'AIene as proposed by the

appellants.
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Judge Cavaiiali rejects appellants' contention

that the Constitution leaves to the discretion of

Congress to pronounce the objects which concern

the general welfare and for which appropriations

may be made without any limitation as to the ob-

jects being in fact general or national. Judge

Cavanah expressly holds that this project is a local

and not in any sense a national or general enter-

prise.

The learned judge clearly indicates that he accepts

the Madison view as to the correct interpretation

of the Greneral Welfare Clause, but he rests his deci-

sion in this case not only on that view, but on the

ground that under either the Madison view or the

Hamilton view of the General Welfare Clause, the

National Industrial Recovery Act, as applied to

this project, is unconstitutional.

He rejects the contention of the defendants that

although Congress may not regulate subject mat-

ters on which the Constitution does not authorize

legislation, yet it may promote them by appropria-

tion and prescribe how such appropriation shall be

applied. His apt language is as follows:

"Such construction would seem to contradict
itself for if Congress is not authorized to legis-

late upon a certain subject-matter then it would
follow that it may not appropriate money to
carry out such unauthorized subject-matter. It
certainly would not have power in the first

instance to authorize the Administrator to con-
struct the system in the City of Coeur d'Alene
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and if so then an attempt to appropriate money
for the City to do so would be indirectly exer-

cising a power it did not have. To say that

Congress has power to declare certain purposes

to be national when as a matter of fact they

are not and have no relation to the Nation and
are strictly local in a state, would defeat and
nullify the express provisions of the Constitu-

tion limiting the power of Congress. The fact

here is an apt illustration of this assumed
authority, where the construction of a diesel

engine plant and light system in and to be used

solely by the inhabitants of the City of Coeur
d'Alene, would not in any way be for a national

puri30se and to assert under the facts in the

bill that its construction would relieve unem-
ployment and that an emergency existed does

violence to the English language. The true

principle is well settled in Linder vs. United
States, 268 U. S. 5, as follows: 'Congress can-

not, under the pretext of executing delegated

power, pass laws for the accomplishment of

objects not entrusted to the Federal Govern-
ment. And we accept as established doctrine

that any provision of an act of Congress ostens-

ibly enacted under power granted by the Con-
stitution, not naturally and reasonably adapted
to the effective exercise of such power but
solely to the achievement of something plainly

within power reserved to the States, is invalid

and cannot be enforced.' " (R., pp. 182-3.)

That the acts threatened are violative of the Tenth

Amendment respecting which the court says:

"It is not seriously urged that under the

facts alleged in the bill, an emergency in fact

exists or to relieve unemployment or distress

in the City of Coeur d'Alene, calling for the

making the loan and grant. The bill discloses

just the opposite, and one would gather from



31

it that the real purpose of making tlie loan and
grant is to bring about the construction of a
utilitj^ and to regulate the rates for electricity

for it clearly indicates that the lowering of

rates is the primary purpose and object of the

National Government in ottering aid to the

Oity as the administrator requires of the City

to agree to reduce the rates twenty per cent

l>elow those now charged by the plaintiff before

the loan and grant will be made, and should

the plaintiff reduce its rate to meet the Admin-
istrator 's approval the loan and grant will be
refused. No other reason appears why the loan
and grant is being made. Obviously direct

control of local utilities operating solely within
the State and the regulation of rates is in the

State and beyond the power of the National
Government." (R., p. 184.)

The court holds that the project is also violative

of the limitations contained in Section 8, Art. I

of the Constitution of Idaho.

ARGUMENT.

BY REASON OF A DIRECT AND IRREPARABLE IN-

JURY THREATENED BY APPELLANTS' ACTS PUR-

SUANT TO AN UNCONSTITUTIONAL STATUTE,

THE APPELLEE WAS ENTITLED TO INVOKE THE
JUDICIAL POWER OF THE UNITED STATES.

Appellee takes it as settled that a Federal tax-

payer as such has no standing to maintain a suit to

enjoin the unconstitutional expenditure of Federal

funds.
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Massachusetts vs. Mellon-Frothingham vs.

Mellon, 262 U. S. 447.

There it was held that a plaintiff suing merely as

a taxpayer could not maintain such a suit. Those

cases, however, further held that one could invoke

the judicial power if he were able to show that he

has sustained or is immediately in danger of sus-

taining some direct injury as a result of the enforce-

ment of such unconstitutional statute and not merely

that he suffers in some indefinite way in common

with people in general.

Notwithstanding this definite decision, counsel

for appellants take the position that appellee can

suffer no injury, legal or equitable, resulting from.

Federal expenditures and that the loan and grant

of money by the Public Works Administrator to the

City of Coeur d'Alene cannot in any way injure

appellee.

The question requires, first, an examination of

the rights which the appellee has and which it seeks

to protect, and second, whether or not a remedy

exists to protect those rights.

Appellee is the owner of an existing valid fran-

chise in the City of Coeur d'Alene which is a prop-

erty right within the protection of the Constitution

of the United States.

Walla Walla vs. Walla Walla Water Co., 172
U. S. 1;
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Boise Artesmn Hot <& Cold Water Co. vs.

Boise City, 230 U. S. 84;

Frost vs. Corporation Commission of Okla-

homa, 278 U. S. 515;

City of Camphell, Mo. vs. Arkansas-Missouri
Power Co., 55 Fed. (2) 560;

Missouri Public Service Co. vs. City of Con-
cordia, 8 Fed. Supp. 1.

It is admitted that appellee has a valid fran-

chise in the City of Coeur d'Alene. It is not an ex-

clusive franchise and it is subject to legal competi-

tion, but it is not subject to illegal competition and

the company is entitled to be protected against

illegal competition.

City of Caniphell, Mo. vs. Arkansas-Missouri

Power Co., supra;

Missouri Public Service Co. vs. City of Con-

cordia, supra;

Iowa Southern Utilities Co. vs. Cassill (C.

C. A.) 69 Fed. (2) 703;

Gallardo vs. Porto Rico Ry. L. dt P. Co., 18

Fed. (2) 918-922 (C. c' A.)

;

Missouri Public Service Co. vs. City of Con-
cordia, supra.

In Frost vs. Corporation Commission, supra, it

was contended that the appellant has no property

right to be affected by the operations of the plain-
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tiff and therefore no standing to invoke the provi-

sions of the Fourteenth Amendment or to appeal to

a court of equity, Mr. Justice Sutherland says;

*'It follows that the right to operate a gin

and to collect tolls therefore, as provided by
the Oklahoma statute, is not a mere license^

but a franchise, granted by the state in consid-

eration of the performance of a public service

;

and as such it constitutes a property right

within the protection of the 14th Amendment.

"Appellant, having complied with all the

provisions of the statute, acquired a right to

operate a gin in the City of Durant by valid

grant from the state acting through the corpor-

ation commission. While the right thus acquired

does not preclude the state from making similar

valid grants to others, it is, nevertheless, ex-

clusive against any person attempting to oper-

ate a gin without obtaining a permit or, what
amounts to the same thing, against one who
attempts to do so under a void permit; in

either of which events the owner may resort to

a court of equity to restrain the illegal opera-
tion upon the ground that such operation is an
injurious invasion of his property rights.

(Citing cases.) The injury threatened by such
an invasion is the impairment of the owner's
business, for which there is no adequate remedy
at law."

In City of Campbell, Mo. vs. Arkansas-Missouri

Poiver Co., supra, the court said:

"It is urged that, inasmuch as the plaintiff's

franchise was not an exclusive one, it had no
right to maintain this suit for injunctional re-

lief. * * * As the owner of this franchise,
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however, the plaintiff was entitled to relief

against the illegal acts of others who might
assiuiie to exercise the privilege conferred upon
it by its franchise. A franchise is property,

and, as such, is under the protection of the law,

and without express words it is exclusive as

against all persons acting without legal sanc-

tion. True, i)laintiff's franchise was not exclu-

sive in the sense that the city might not grant

similar right to another, yet it was exclusive

against any one who assumed to exercise the

privilege granted the plaintiff, in the absence

of authority or in defiance of law. (Citing

cases.) We are clear that the plaintiff, as the

holder of this franchise to maintain and operate

the plant in defendant city, was entitled to pro-

tection against all illegal competition."

In the above case, the suit was brought to enjoin

the city from carrying out a contract for the pur-

chase of machinery for a municipal light plant, and

to restrain the city from operating the same, it

being claimed that the action was violative of cer-

tain provisions of the Missouri Constitution.

In Iowa Southern Utilities Co. vs. Cassill, supra,

the Circuit Court of Appeals for the Eighth Cir-

cuit following its earlier decision in City of Camp-

hell, Mo. vs. Arkansas-Missouri Power Co., held

that the plaintiff, the owner of a franchise in the

town of Lenox, was entitled to protection against

unlawful competition and to enjoin the municipality

from constructing a plant, if its action in so doing

was illegal or unconstitutional. However, upon the

merits, the court held that under the Constitution

of Iowa, the contract was not illegal.
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In each of tlie cases cited, the courts recognized

that such illegal competition can only result in

serious and direct injury to the existing utility.

In this case, the bill alleges, and for the purpose

of this hearing it is admitted, that the proposed

competition of the municipality will injure the

property of appellee. The appellee, therefore, clearly

shows that it has an interest and property right

which is entitled to protection ; that it is subject to

special and direct injury and, therefore, is entitled

to challenge the constitutionality of the act which

will result in such injury.

The cases cited above involve the protection of

property under the due process clause of the Four-

teenth Amendment. The same rule applies to injury

brought about by the Federal Government or under

Federal statutes since the due process clause of the

Fifth Amendment is a like restriction. In Heiner vs.

Donnan, 285 U. S. 312, Mr. Justice Sutherland, on

page 326, says: "The restraint imposed upon legis-

lation by the due process clauses of the two amend-

ments is the same."

Counsel for the appellant Ickes contends that the

appellee suffers no injury from the loan and grant

of moneys by the Public Works Administration, but

whatever injury it suffers arises from the use by

the defendant city and its officers of the money so

loaned and granted and not from the loan and grant.

If the loan and grant are for the specific purpose
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of constructing a municipal plant and the funds

cannot be used for any other purpose, it seems illog-

ical to say that the competition arising from a muni-

cipal plant financed by the Public Works Admin-

istration and the construction of the municipal

utility are not so bound up that they must stand or

fall together.

REMEDIES AVAILABLE TO PLAINTIFF

Attempt is made by counsel for appellants to dis-

tinguish City of CampheU, Mo, vs. Arkansas-Mis-

souri Power Co. upon the ground that the City of

Campbell was trying to act in violation of the Con-

stitution of Missouri, which unlawful act would re-

sult in injury to the plaintiff. The franchise there,

as here, was not exclusive.

Counsel for appellant Ickes also contends that

the Camphell case is authority for the proposition

only that if the taxing power is illegally exercised

the proposed competition is illegal, and it is asserted

in his brief with respect to that case that the com-

petition causing the injury was illegal; while here

the claimed illegality is not in the competition, but

in the financing thereof. Counsel is forced to illog-

ical and unreasonable argument to support his

cause. The injury which appellee seeks to prevent

is illegal competition resulting from the conduct

both of the defendant municipality and its officers

and the defendant Ickes, in violation both of the

Constitution of the United States and of the Con-
stitution of the State of Idaho.
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In City of Camphell, Mo. vs. Arkansas-Missouri

Power Co. and in loiva Southern Utilities Co. vs.

CassiU, the court recognized that illegal competi-

tion by the construction of a municipal plant neces-

sarily results in serious and direct injury to the

existing utility. In both of those cases that ques-

tion was passed upon before inquiring into the

legality of the proceedings, which in the one case

was challenged as being violative of a provision in

the Missouri Constitution, and in the other as

violative of a similar provision in the Iowa Consti-

tution. In the Camphell case, on the merits, it was

held that the proceedings were violative of the Mis-

souri Constitution. In the loiva case it was held that

they were not violative, but in both cases the right

of the plaintiff to maintain the action was recog-

nized. In both the above cases, the question of illegal

competition arose out of the claimed illegality in

the financing of the plant.

Appellee brings itself within the rule announced

in both of those cases as well as the rule announced

in Massachusetts vs. Mellon. It is able to show that

it has sustained or is immediately in danger of sus-

taining a direct injury as the result of an enforce-

ment of an unconstitutional statute—in this case a

statute violative of the Federal Constitution.

Attempt is also made to distinguish Frost vs. Cor-

poration Commission of Oklahoma, on the ground

that the injury complained of there and the illegal
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competition sought to be restrained arose from a

violation of a statute of Oklahoma.

In this case, appellee asserts that the plan for

financing the municipal plant involves not only a

violation of the Idaho Constitution and statutes but

a violation of the Federal Constitution and statutes.

It is a settled principle that an injurious act

suffered or threatened under an unconstitutional

statute entitles one who is injured to an injunction.

Pierce vs. Society of Sisters of Holy Names,
268 U. S. 510;

Adkins vs. Children's Hospital, 261 U. S.

525;

Philadelphia Co. vs. Stimson, 223 U. S. 605.

The first case involves the due process clause of

the Fourteenth Amendment. Adkins vs. Children's

Hospital involves the due process clause of the Fifth

Amendment. The last two cases involve an injunc-

tion against a Federal officer from carrying out the

provisions of an unconstitutional statute.

In Philadelphia Co. vs. Stimson, Justice Hughes
said:

"Where the officer is proceeding under an
unconstitutional act, its invalidity suffices to
show that he is without authority, and it is this
absence of lawful power and his abuse of
authority in imposing or enforcing, in the name
of the state, unwarrantable exactions or re-
strictions, to the irreparable loss of the com-
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plainant, which is the basis of the decree. * * *

And a similar injury may be inflicted, and there

may exist ground for equitable relief, when an
officer, insisting that he has the warrant of the

statute, is transcending- its bounds, and thus un-
lawfully assuming to exercise the power of

government against the individual owner, is

guilty of an invasion of private property."

PLAINTIFF MAY ENJOIN UNAUTHORIZED APPRO-

PRIATION, EVEN IF ACT IS CONSTITUTIONAL

If, however the statute is not unconstitutional as

violative of the Greneral Welfare Clause or violative

of the Constitution as an unlawful delegation of

power, still, this suit may be maintained, provided

the appropriation and the loan and grant to the

City of Coeur d'Alene is not authorized by the Na-

tional Industrial Recovery Act. This is founded

upon the principle that one who may suffer irre-

parable injury from the violation of a prohibitory

statute, or from an act otherwise unlawful or tor-

tious, is entitled to injunctive relief.

Goldfield Con. Min. Co. vs. Richardson, 194
Fed. 198;

In re Dels, 158 U. S. 564.

Goldfield Consolidated Mines Co. vs. Richardson

sought to enjoin defendants from the purchase of

gold ore stolen from complainants' mines. Plaintiff

alleged that the defendants purchased the ore from

the employes of the plaintiffs who had stolen the
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same from plaintiffs. Purchasing the stolen ore with

knowledge that it was stolen was forbidden by crim-

inal statutes. The defendants maintained that a re-

straining order could not be granted to enforce

such a statute. The court held that purchasing the

stolen ore is as clearly and distinctly wrong as the

original theft ; that actions at law might be had for

each wrong, but they would not provide adequate

remedies and that an injunction should issue to en-

join acts which were destructive of property rights

even though they in themselves were criminal.

If the proposed loan and grant is not contem-

plated by Title II of the National Industrial Re-

covery Act, the appropriation will violate the con-

stitutional provisions against dramng money from

the treasury except in consequence of appropria-

tions made by law.

Const., Art. I, Sec. 9, Clause 7.

It would also violate the provisions of an act of

Congress prohibiting the expenditure of money in

excess of the appropriations made by Congress, and

under such statute will constitute a misdemeanor.

Title 31, USCA, Sec. 665.

The cases which have been cited and particularly

Philadelphia vs. Stimson, settle the doctrine that

Federal officers acting in excess of statutory author-

ity or under an unconstitutional statute act as indi-

viduals and that a suit against them is not a suit



42

against the United States. Therefore, if the pro-

visions of the National Industrial Eecovery Act are

unconstitutional, or if the defendant Ickes is acting

in excess of statutory authority the appellee had a

clear right to maintain a suit to enjoin the con-

summation of the loan and gift.

APPELLEE IS ENTITLED TO MAINTAIN AN ACTION
AGAINST THE MUNICIPALITY AND ITS

OFFICERS

A nmnicipality and its officers certainly can be

enjoined from carrying out an illegal and unconsti-

tutional application of public funds. If the grant

and loan are unconstitutional, there is a misappli-

cation of funds. Appellee could have enforced its

right against the municipality and its officers alone.

In Missouri Piihlic Service Co. vs. City of Con-

cordia^ supra, a case in which the Federal Admin-

istrator was not a party, the court said:

"It is obvious that the defendants propose
to construct a plant because of plans and aid

promoted, formulated, and granted by the Ad-
ministrator of the Federal Emergency Admin-
istration of Public Works. If this be illegal,

then, upon the bill, plaintiff is entitled to the
relief sought. By appropriate averments it has
challenged the legality of the project because
of the circumstance that the Congress, in pro-
moting the project, has exceeded its constitu-

tional powers, or that the Administrator was
acting in excess of his powers."

The present suit was brought before the loan and

grant had been consummated. What reason can

exist why the suit cannot be brought against the
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consummation of tlie illegal plan to finance the con-

struction of a competing municipal plant as prop-

erly and readily as it could be brought against the

construction of the plant itself? That such action

may be brought is supported by City of Campbell,

jIo. vs. Arkansas-Missouri Power Co., Iowa South-

ern Utilities Co. vs. Cassill, and Missouri Pub. Ser-

vice Com. vs. City of Concordia.

City of Allegan vs. Consumers' Potver Co., 71

Fed. (2) 477 is a case in which the plaintiff sued

merely as a taxpayer.

In Pugct Sound Potver & Light Co. vs. City of

Seattle, 291 U. S. 619, the Puget Sound Company
denied the right of the city to tax it where it was a

competitor with the city. The Supreme Court held

that the city had the right so to tax it. The com-

petition which was complained of was held to be

lawful.

Two other cases are cited

—

Missouri Utilities Co.

vs. City of California, 8 Fed. Supp. 454, and Arkan-

sas-Missouri Potver Co. vs. City of Kennett, decided

February 25, 1935, in the District Court for the

Southeastern Division of the Eastern District of

Missouri. These cases hold that an existing utility

may not maintain an action against a municipality

to enjoin the consummation of an unconstitutional

grant and loan of Federal money and are at vari-

ance with the cases which we have cited and the de-

cision of Judge Cavanah in this case.
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In Missouri Utilities Co. vs. City of California^

the Public Works Adnnnistrator intervened and was

made a party defendant. The District Court in its

opinion held that under the National Industrial

Eecovery Act appropriations made by the Public

Works Administration to assist municipalities in

the construction of electric generating and distribu-

tion systems are constitutional and also reaches the

conclusion that even if such appropriations were

invalid under the General Welfare Clause, an exist-

ing utility would have no right to raise that ques-

tion or to maintain a suit for injunctive relief. With

respect to the General Welfare Clause, we shall refer

to the case elsewhere. The Court undertakes to

base its conclusion that no remedy exists upon the

ground that there was no taking imder the Four-

teenth Amendment since the municipality was not

engaged in an unlawful undertaking and that there

was no taking by the Federal Government under

the Fifth Amendment since the appropriation of

moneys for the construction of the plant could not

constitute a taking. The court argues in reaching

this conclusion that a donation or gift by John D.

Rockefeller of moneys to the City of California to

build a plant could not constitute a taking of the

property of the utility or if one owned a library in

the City of California and made a profit by renting

books to the citizens and Andrew Carnegie gave

money to the city for the building of a free library

that would not be taking the plaintiff ^s property

and that neither the utility nor the owner of the
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library could object. It is conceded in the opinion

of the court that such gifts by Rockefeller or Car-

negie would be lawful, that therefore, the taking of

the plaintiff's property would be lawful. From this,

it is argued that if Mr. Rockefeller or Mr. Carnegie

might have lawfully provided the money and caused

the construction of the competing municipal utility

or free library, then the existing utility or the owner

of the library is without remedy against anyone

unlawfully causing such competition and resulting

damage. If that argument is sound, the decisions

in Frost vs. the Corporation Commission and City

of Campbell, Mo. I's. Arkansas-Missouri Potoer

Company, were both wrong and in lotoa Southern

Utilities Co. vs. Cassill; Oklahoma Utilities Co. vs.

City of Hominy and Guadeloupe vs. Porto Rico

Light ({' Power Co. the courts should not have in-

quired into the question of the legality or lawful-

ness of the competition. The argument condemns

itself.

Another argument advanced by the court in the

California case is that the injury to the utility is

produced by the building and operation of the com-

peting utility and not by the loan or gift which

alone made its construction possible. By the terms

of the National Industrial Recovery Act, the loan

and grant are made for a required use and a con-

tract requiring the expenditure of the money for

that use is required by the Administrator. How can

the loan and grant be separated from the building
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of the plant? The loan and grant contract between

the Public Works Administration and the city pro-

vides the manner of construction, many terms with

respect to method, etc., as well as an attempt to

control rates.

Elsewhere in his opinion the District Judge says

that what is referred to as a gift is not a gift at all

but is a grant to the City of California, annexed to

which are onerous conditions. The proposed loan

and grant contract in this case (Ex. D., R., p. 91)

shows that the Public Works Administrator as-

sumes to control and regulate the expenditures of

the city.

The loan and the gift without which it is conceded

the city cannot build this plant (as it proposes to

expend more than the amount authorized by the

voters) shows that the loan and grant and the con-

struction are part and parcel of one and the same

transaction.

The District Court in the California case further

takes a narrow view of what constitutes the taking

of private property by the Federal Government. It

assumes almost that physical taking is essential and

yet, on page 465 the Court, in its opinion, concedes

that taking the facts as alleged in the bill as true,

the value of the property of plaintiff will be less-

ened and the construction of the municipal plant

may altogether destroy its value and then argues

that the appropriation of money by the United
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States, altliougli to be used for that specific purpose

does not hurt the plaiutiff.

Any action which illegally deprives property of

value in whole or in part is a deprivation of prop-

erty without due process of law.

Smijth vs. Ames, 169 U. S. 466.

In that great case the court asserted its power at

page 527 as follows:

"The idea that any legislature, state or Fed-
eral, can conclusively determine for the people
and for the courts that what it enacts in the
form of law, or what it authorizes its agents to

do, is consistent with the fundamental law, is

in opposition to the theory of our institutions.

The duty rests upon all courts. Federal and
state, when their jurisdiction is properly in-

voked, to see to it that no right secured by the
supreme law of the land is impaired or de-

stroyed by legislation."

We may further say that even if there is no de-

privation of property within the meaning of the

Fifth and Fourteenth Amendments, if the competi-

tion is unlawful, then the utility has a right to

enjoin such unlawful and illegal competition. To

say that there is a right without remedy denies the

existence of the right.

In Arkansas-Misso2iri Potver Company vs. Ken-

nett, in the District Court for the Eastern District

of Missouri, Judge Faris held that the utility had

no standing to maintain an action. In the brief of
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Counsel for the Administrator it is said that he is

the Judge who wrote the decision in the Campbell

ease. That is in error. The CamphcU case was tried

before him as District Judge but he was not a mem-
ber of the Court of Appeals at the time it was

de*cided nor did he participate in the hearing in the

Court of Appeals. He concedes that the plaintiff

will be hurt as a necessary and direct consequence

of what the defendant Ickes proposes to do and

which he says the city has the legal power to do and

proposes doing. He argues that even if the National

Industrial Recovery Act had never been passed, the

City of Kennett could and undoubtedly would have

built the plant with the proceeds of the bonds which

had been authorized. He concedes that the $30,000.00

grant (which he calls gratuitous) is not in the same

category as the money received from the bonds, is

a mere fortuitious thing. (It appears that the issue

of bonds authorized was less than the total loan and

grant.) In this respect he disagrees with the con-

clusion in the Cifi/ of California case. He holds that

the failure of the gift would not afford an insur-

mountable barrier to the construction of the plant

and he concludes that the plaintiff's hurt will accrue

directly from the City of Kennett doing what it

had power to do, and that the threatened act of

defendant, Ickes, is not the direct cause of the

thing of which the plaintiff complains. Here, again

he undertakes to separate the furnishing of the

money from the construction of the plant, all of

which constitute one and the same transaction. The
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judge undertakes to distinguish City of Campbell,

Mo. vs. Arkansas-Jilissouri Power Co. by saying that

the City of Campbell was trying to do an act in the

teeth of the Constitution of Missouri, which unlaw-

ful act would result in injury to the plaintiff there.

He disregards the fact that in the case before him

the defendants were trying to do an act in the teeth

of the Constitution of the United States—to use

moneys of the United States appropriated in viola-

tion of the Constitution of the United States under

an act which was further unconstitutional in under-

taking to delegate power to an executive officer

which Congress could not delegate, and further

that the moneys were being used for purposes which

are not within the provisions of Sections 202-203

of Title II of the National Industrial Recovery Act.

He undertakes further to say that if the action of

plaintiff be carried to a successful conclusion such

result will stop the defendant city only until it shall

be able to find another buyer for its bonds. In other

words, that even if the acts of the defendants are

illegal and violative of the Federal Constitution^

the utility should be denied relief against such

acts, even though it is concededly injured, because

perchance the moneys may be found elsewhere and
acquired in a legal way. That case is now on appeal.

POWERS OF FEDERAL GOVERNMENT
The government of the United States is one of

delegated powers, its authority defined and limited

bv the Constitution.
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Martin vs. Hunter's Lessee, 1 Wheaton, 304;

Kansas vs. Colorado, 206 U. S. 46 at pages 89
to 91;

Calder vs. Bull, 3 Dallas, 386;

United States vs. Crtiikshank, 92 U. S. 542;

United States vs. Harris, 106 U. S. 629

;

Ex parte Milligan, 4 Wall. 2

;

Houston vs. Moore, 5 Wheaton, 1, 48.

Perhaps the finest statement of the powers of the

Federal Government and the limitations upon its

power is found in Kansas vs. Colorado, 206 IT. S.

46 at pages 89 to 91

:

"But the proposition that there are legisla-

tive powers affecting the nation as a whole
which belong to, although not expressed in, the

grant of powers, is in direct conflict with the

doctrine that this is a government of enumer-
ated powers. That this is such a government
clearly appears from the Constitution, inde-

pendently of the Amendments, for otherwise
there would be an instrument granting certain

specified things made operative to grant other
and distinct things. This natural construction
of the original body of the Constitution is made
absolutely certain by the 10th Amendment. This
Amendment, which ivas seemingly adopted with
prescience of just such contention as the pres-

ent, disclosed the widespread fear that the na-
tional government might, under the pressure

of a supposed general welfare, attempt to exer-

cise powers ivhich had not been granted. With
equal determination the framers intended that
no such assumption should ever find justifica-

tion in the organic act, and that if, in the
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future, further powers seemed necessary, they
should be granted by the people in the manner
they had provided for amending that act. It

reads: *The powers not delegated to the United
States by the Constitution, nor prohibited by
it to the states, are reserved to the states re-

spectively, or to the people.' The argument of

counsel ignores the principal factor in this art-

icle, to-wit: 'the people.' Its principal purpose
was not the distribution of power between the

United States and the states, but a reservation

to the people of all powers not granted. The
preaml^le of the Constitution declares who
framed it

—'We, the people of the United
States,' not the people of one state, but the

people of all the states ; and Article 10 reserves

to the people of all the states the powers not

delegated to the United States. The powers
affecting the internal affairs of the states not

granted to the United States by the Constitu-

tion, nor iDrohil)ited by it to the states, are re-

served to the states respectively, and all powers
of a national character which are not delegated

to the national government by the Constitution

are reserved to the people of the United States.

The peoi^le who adoptd the Constitution knew
that in the nature of things they could not for-

see all the questions which might arise in the

future, all the circumstances which might call

for the exercise of further national powers
than those granted to the United States, and,
after making provision for an amendment to

the Constitution by which any needed addi-

tional powers would be granted, they reserved
to themselves all powers not so delegated. This
Article 10 is not to be shorn of its meaning by
any narrow or technical construction but is to

be considered fairly and liberally so as to give
effect to its scope and meaning."
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No finer statement of constitutional limitations

has ever been made than that of Grover Cleveland

in his Veto Message of March 2, 1889, returning

without approval a bill to credit and pay to the

several states and territories and the District of

Columbia all the moneys collected under the direct

tax levy by Congress approved August 5, 1861, where

he said

:

"It is my belief that this appropriation of

the public funds is not within the constitu-

tional power of the Congress. Under the lim-

ited and delegated authority conferred by the

Constitution upon the General Government the

statement of the purposes for which money
may be lawfully raised by taxation in any
form declares also the limit of the objects for

which it may be expended. * * *

"The expenditure cannot properly be advo-
cated on the ground that the general welfare
of the United States is thereby provided for

or promoted. This 'general welfare of the

United States,' as used in the Constitution, can
only justify appropriations for national objects

and for purposes which have to do with the

prosperity, the growth, the honor, or the peace
and dignity of the nation.

"A sheer, bald gratuity bestowed either upon
States or individuals, based upon no better

reason than supports the gift proposed in this

bill, has never been claimed to be a provision

for the general welfare. More than fifty years
ago a surplus of public money in the Treasury
was distributed among the States; but the un-
constitutionality of such distribution, consid-

ered as a gift of money, appears to have been
conceded, for it was put into the State treas-

uries under the guise of a deposit or loan, sub-

ject to the demand of the Government."
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Messages and Papers of the Presidents, Vol.

VIII, pp. 837, 839-40.

GENERAL WELFARE CLAUSE

Views of Appellee

(a) That under the General Welfare Clause of

the Constitution, Congress has no power to tax or

appropriate moneys for objects not within the

enimierated powers expressly delegated to the Fed-

eral Government.

(b) That even if it should be held that Con-

gress has power and the General Welfare Clause

authorizes Congress to levy taxes and appropriate

moneys for objects* not within the enumerated pow-

ers expressly delegated to the Federal Government,

still the proposed loan and grant in this case violates

the Constitution because in any event such taxation

and appropriation must be restricted to purposes

of general not local benefit, and the proposed con-

struction of a generating plant and distribution

system in the City of Coeur d'Alene is not for any

public use or purpose affecting the general welfare

of the United States.

Appellants' Views

Appellants maintain that Congress has power to

appropriate money for the promotion of the general

welfare and is not restricted in so doing to pur-

poses germane to other delegated powers ; that Con-

gress has the power to appropriate money to further
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the so-called general welfare for purposes as to

which the Constitution does not authorize legisla-

tion, that it is left to the discretion of Congress to

pronounce what objects concern the general welfare

and for which, mider that description, appropria-

tion of money may be made ; and that such power

cannot be reviewed by the courts.

So far as the Supreme Court is concerned, the

interpretation of the General Welfare Clause is an

open constitutional question. That court has never

construed it.

Two views have been advanced as to the correct

interpretation—one referred to in the literature of

the Constitution as the "Madison view'^, and the

other as the "Hamilton view".

Judge Cavanah's View

Judge Cavanah in this case holds that the clause

is not a grant of power, but a limitation on the

power to tax, adopting the Madison view. But he

aptly points out that "the interpretation of the

phrase 'general welfare' given by Hamilton limits

its operation in the appropriation of money by Con-

gress to matters general and not local." (R., p. 180.)

He says:

"The construction urged by the defendants,
that although Congress may not regulate sub-
ject-matters on which the Constitution does not
authorize legislation, yet it may promote them
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by appropriation and prescribe bow such
appropriation sball be applied, as tbe Consti-
tution leaves it to tbe discretion of Congress
to pronounce upon tbe objects wbicb concern
tbe general welfare and for wbicb appropria-
tions of money is requisite and proper witbout
any limitation as to tbe objects being in fact
general—sucb construction would seem to con-
tradict itself, for if Congress is not autborized
legislate upon a certain subject-matter, tben it

would follow tbat it may not appropriate money
to carry out sucb unautborized subject-matter.
It certainly would not bave j^ower in tbe first

instance to autborize tbe Administrator to
construct tbe system in tbe City of Coeur
d'Alene, and, if so, tben an attempt to appro-
priate money for tbe city to do so would be
indirectly exercising a power it did not bave.
To say tbat Congress bas power to declare
certain purposes to ])e national, wben as a mat-
ter of fact tbey are not and bave no relation
to tbe nation and are strictly local in a state,

would defeat and nullify tbe express provi-
sions of tbe Constitution limiting tbe power
of Congress. Tbe fact bere is an apt illustra-
tion of tins assumed autbority, wbere tbe con-
struction of a Diesel engine plant and ligbt
system, in and to be used solely by tbe inbabi-
tants of tbe City of Coeur d'Alene, would not
in any way be for a national purpose, and to
assert under tbe facts in tbe bill tbat its con-
struction would relieve unemployment, and
tbat an emergency existed, does violence to tbe
Englisb language. Tbe true principle is well
settled in Linder vs. United States, 268 U. S.

5, as follows: 'Congress cannot, under tbe pre-
text of executing delegated power, pass laws
for tbe accomplisbment of objects not intrusted
to tbe federal government. And we accept as
establisbed doctrine that any provisions of an



56

act of Confess ostensibly enacted under
power panted by the Constitution, not natur-

ally and reasonably adapted to the effective

exercise of such power, but solely to the
achievement of something plainly within
power reserved to the states, is invalid and can-
not be enforced/ " (R., pp. 182, 183.)

The Views of Madison and Hamilton

Madison's view as to the correct interpretation

of the General Welfare Clause is stated in the

Federalist No. XLI.

:

''Some who have not denied the necessity of

the power of taxation, have grounded a very
fierce attack against the Constitution, on the
language in which it is defined. It has been
urged and echoed, that the power Ho lay and
collect taxes, duties, imposts, and excises, to

pay the debts, and provide for the common
defense and general welfare of the United
States,' amounts to an unlimited commission to

exercise every power which may be alleged to
be necessary for the common defense or gen-
eral welfare. No stronger proof could be given
of the distress under which these writers labor
for objections, than their stooping to such mis-
construction.

Had no other enumeration or definition of
the powers of the Congress been found in the
Constitution, than the general expressions just
cited, the authors of the objection might have
had some color for it; though it would have
been difficult to find a reason for so awkward
a form of describing an authority to legislate

in all possible cases. A power to destroy the
freedom of the press, the trial by jury, or even
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to regulate the course of descents, or the forms

of conveyances, must he very singularly ex-

pressed by the terms 'to raise money for the

general welfare.'

But what color can the objection have, when
a specification of the objects alluded to by
these general terms immediately follows, and
is not even seperated by a longer pause than a

semicolon? If the different parts of the same
instrument ought to be so expounded, as to

give meaning to every part which will bear it,

shall one part of the same sentence be excluded

altogetlier from a share in the meaning; and
shall the more doubtful and indefinite terms

be retained in their full extent, and the clear

and precise expressions be denied any signifi-

cation whatsoever ? For what purpose could the

enumeration of particular powers be inserted,

if these and all others were meant to be in-

cluded in the preceding general power? Noth-

ing is more natural nor common than first to

use a general phrase, and then to explain and

qualify' it by a recital of particulars. But the

idea of an "^enumeration of particulars which

neither explain nor qualify the general mean-

ing, and can have no other effect than to con-

found and mislead, is an absurdity, which, as

we are reduced to the dilemma of charging

either on the authors of the objection or on the

authors of the Constitution, we must take the

liberty of supposing, had not its origin with

the latter.

The objection here is the more extraordinary,

as it appears that the language used by the

convention is a copy from the articles of Con-

federation. The objects of the Union among the

States, as described in article third, are, 'their

common defense, security of their liberties.
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and mutual and general welfare.' The terms of

article eighth are still more identical: 'AH
charges of war and all other expenses that shall

be incurred for the common defense or general
welfare, and allowed by the United States in

Congress, shall be defrayed out of a common
treasury,' etc. A similar language again occurs
in article ninth. Construe either of these art-

icles by the rules which would justify the
construction put on the new Constitution, and
they vest in the existing Congress a power to

legislate in all cases whatsoever. But what
would have been thought of that assembly, if,

attaching themselves to these general expres-
sions, and disregarding the specifications which
ascertain and limit their import, they had exer-

cised an unlimited power of providing for the
common defense and general welfare ? I appeal
to the objectors themselves, whether they would
in that case have employed the same reason-
ing in justification of Congress as they now
make use of against the convention. How diffi-

cult it is for error to escape its own condemna-
tion.

'

'

The Hamilton view is found in his Report on-

Manufactures as follows:

"It is, therefore, of necessity, left to the dis-

cretion of the National Legislature to pro-
nounce upon the objects which concern the gen-
eral welfare, and for which, under that descrip-

tion, an appropriation of money is requisite

and proper. And there seems to be no room for

a doubt that whatever concerns the general
interests of learning, of agriculture, of manu-
factures, and of commerce, are within the sphere
of the national councils, as far as regards an
application of money.
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The only qualification of the generality of

the jDhrase in question, which seems to be ad-
missible, is this: That the object to which an
appropriation of mone}^ is to be made be gen-
eral, and not local; its operation extending in

fact or by possiliility throughout the Union,
and not being confined to a particular spot.

No objection ought to arise to this construc-

tion, from a supposition that it would imply a
power to do whatever else should appear to

Congress conducive to the general welfare. A
power to appropriate money with this latitude,

which is granted, too, in express terms, would
not carry a jDOwer to do any other thing not
authorized in the Constitution, either expressly

or by fair implication."

Hamilton limited the phrase by saying that the

object to which the approi^riation of money is to

be made must be general and not local.

It is not our x)urpose to extend the discussion of

the difference between these two views. Under either

view, th appropriation and grant and loan which

is enjoined in this case is unconstitutional. The

Madison view, however, is supported historically

by the higliest authority and has generally been

accepted. It would be impracticable to incorporate

within this brief these citations. We shall endeavor

to collect them in an appendix for the convenience

of the court.

The Madison view is supported by the follow-

ing authorities

:
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The State Papers of Jefferson, Madison, Monroe,

Jackson, Pierce and Cleveland, referred to herein-

after.

The Making of the Constitution by Charles War-

ren;

Congress as Santa Clans by Charles Warren ;

Our National Constitution : Provisions for the Gen-

eral Welfare, by Albers, 9th Boston University Law
Beview, 152

;

John Randolph Tucker on the Constitution, Vol. I,

pp. 478-480;

Virginia Resolutions of January 8, 1800, Writings

of James Madison, Hunt Edition, Vol. VI, p. 341

;

Madison's Letter to Andrew Stevenson of Nov. 27,

1830, Writings of James ^ladison, Hunt Edition, Vol.

X,p.411;

Madison 's Letter to Edmund Pendleton, Writings

of James Madison, Vol. 1, p. 545 ; Vol. IV, p. 171.

Opposed to this generally accepted view are the

writings of Cormn, The Twilight of the Supreme

Court and an article by him in the Harvard Law
Review; Willoughby on The Constitutional Law of

the United States and the views expressed by Story.

As Charles Warren points out in the The Making
of the Constitution, in considering of the validity

of Judge Story's interpretation, it must always be

born in mind that Story's Commentaries was pub-

lished prior to the publication of Madison's Notes
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on Debates and without any knowledge of the dis-

cussions in the Convention, other than the records

of the motions and votes contained in the Journal

of the Convention. While Story adopted the view

of Hamilton, he, nevertheless, was forced in con-

cluding his discussion to say:

"The truth is, (as the historical review also

proves), that after it had been decided that a
positive power to pay the public debts should
be inserted in the Constitution, and a desire

had been evinced to introduce some restriction

npon the power to lay taxes, in order to allay

jealousies and suppi^ss alarms, it was (keeping
}3oth objects in view) deemed best to append
the power to pay the public debts to the power
to lay taxes ; and then to add other terms, broad
enough to embrace all the other purposes con-

templated l)y the Constitution. Among these

none were more appropriate than the words
^common defense and general welfare,' found
in the Articles of Confederation, and subse-
quently with marked emphasis introduced into

the preamble of the Constitution. To this course
no opposition was made, because it satisfied

those who wished to provide positively for the
public debts, and those who wished to have the
power of taxation co-extensive with all consti-

tutional objects and power." (Sec. 930, Story
on the Constitution, 4th Ed., Vol. 1.)

We may close this discussion by referring to the

fact that of all the men who knew or should have

knowm the intent of the framers of the Constitu-

tion Madison stood first. He attended conscienti-

ously the meetings of the Convention from the time

it opened until it closed. Hamilton, on the other



62

hand, after the defeat of his plan for a Federal

Government, returned to his j)ractice in New York,

and thereafter gave little attention to the proceed-

ings of the Convention. It is true that after the

Constitution was adopted by the Convention, Ham-

ilton did great service in securing its ultimate ratifi-

cation. It will not be denied that if it had been

thought that the general government was invested

with such power as is now claimed by appellants,

the Constitution would never have been adopted.

We have incorporated some discussion of the

question of the construction of the General Welfare

Clause as viewed by Madison and by Hamilton.

This is deemed proper for a full presentation of

the problem. As the court below held and as we

maintain, Madison correctly interpreted the clause,

but as the court below held and as we maintain, that

is not decisive of the question in this case, because

even under the Hamilton interpretation, the pro-

ject under consideration must be condemned be-

cause it is not for a national or general but for a

local purpose.

JEFFERSON'S VIEW

We desire to refer to the view of Jefferson, ex-

pressed in his opinion on the constitutionality of

the First Bank of the United States

:

''To lay taxes to provide for the general wel-

fare of the United States is to lay taxes for the
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purpose of providing for the general welfare.
Por the laying- of taxes is the power, and the
general welfare the purpose, for which the
power is to be exercised. Congress are not to
lav taxes ad libitum, for any purpose they
please; but only to pay the debts, or provide
for the welfare of the Union. In like manner
they are not to do anything they please to pro-
vide for the general welfare, but only to lay
taxes for that purpose. To consider the latter

phrase not as describing the purpose of the first,

but as giving a distinct and independent power
to do any act they please which might be for
the good of the Union, would render all the
preceding and subsequent enumeration of
power completely useless. It would reduce the
whole instrument to a single phrase, that of
instituting a congress with power to do what-
ever would be for the good of the United
States; and, as they would be the sole judges
of the good or evil; it would be also a power
to do whatever evil they pleased. It is an estab-
lished rule of construction, where a phrase
will bear either of two meanings, to give it

that which will allow some meaning to the
other parts of the instrument, and not that
which would render all the others useless. Cer-
tainly, no such universal power was meant to
be given them. It was intended to lace them
up strictly within the enumerated powers, and
those without which, as means, these powers
could not be carried into effect."

The Writings of Thomas Jefferson, Library
Ed., Vol. 3, p. 148.

He definitely adopted the same view in his mes-

sage to Congress on December 2, 1806.
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It is said by commentators that Monroe originally

adopted the Madison view, but finally by his mes-

sage of May 4, 1822, in connection with the veto

of a bill for the preservation and repair of the

Cumberland Road, changed his views. That change

is of no comfort or avail to appellants, for he dis-

tinctly stated:

"My idea is that Congress have an unlimited
power to raise money, and that in its appro-
priation they have a discretionary power, re-

stricted only by the duty to appropriate it to

purposes of common defense and of general,

not local, national, not State, benefit."

So, even if one accepted the Hamilton view or

the later opinion of Monroe, the appellants are not

aided, because the limitations expressed by Hamil-

ton and Monroe are as fatal to their cause as the

interpretation of Madison.

Charles Evans Hughes' Views

One other citation. Our present Chief Justice

before his appointment presented an argument be-

fore the Federal Oil Conservation Board with ref-

erence to the power of Congress to control the pro-

duction or refining of oil and therein discussed the

General Welfare Clause. He said:

"It may therefore be safely taken for grant-

ed that under the powers to regulate com-
merce Congress has no constitutional author-
ity to control the mere production of petroleum
on lands (other than Indian lands) within the

territory of a State. All plans for requiring
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unit operation or otherwise, which involve the

assertion of such a power on the part of Con-
gress do not require discussion. They proceed
from an utterly erroneous conception of Federal
power. It does not further the policy of conserva-
tion to take up the public attention with futile

proposals which disregard the essential prin-

ciples of our system of government." * * *

*'I am aware that it has been suggested that

such Federal power to control production with-
in the states might be asserted by Congress
because it could be deemed to relate to the pro-
vision for the common defense and the promo-
tion of the general welfare."

"Reference is sometimes made in support of
this view to the words of the preamble of the

Federal Constitution. But as Story says 'The
preamble never can be resorted to to enlarge
the powers confided to the general government
or any of its departments. It cannot confer any
power per se ; it can never amount, by implica-
ation, to an enlargement of any power expressly
given." * * *

*'The suggestion to which I have referred is

an echo of an attempt to construe Article 1, Sec-
tion 8, Subdivision 1 of the Constitution of the
United States, not as a power 'to lay and col-

lect taxes, duties, imposts, and excises, to pay
the debts and provide for the common defense
and general welfare of the United States,' but
as conferring upon Congress two distinct pow-
ers, to-wit: (1) the power of taxation and (2)
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the power to provide for the common defense

and the general welfare. In this view, it has

been urged that Congress has the authority to

exercise any power that it might think neces-

sary or expedient for the common defense or

the general welfare of the United States. Of
course^ under such a construction the govern-

ment of the United States would at once cease

to be one of enumerated powers and the powers

of the states would be wholly illusory and

would be at any time subject to be controlled

in any matter by the dominant Federal will

exercised by Congress on the ground that the

general welfare might thereby be advanced.

That, however, is not the accepted view of the

Constitution. (1 Story on the Constitution,

Sees. 907, 908; 1 Willoughby on the Constitu-

tion, Sec. 22.) The government of the United
States is one of enmnerated powers and is not

at liberty to control the internal affairs of the

states respectively such as production within

the States, through assertion by Congress of a

desire either to provide for the common defense

or to promote the general welfare." (Quotation

from Panama Refining Co. vs. Ryan, 5 Fed. Supp.
639-647.)

THE PROJECT IS LOCAL IN CHARACTER

Even if the Hamilton view were adopted and it

was held that the General Welfare Clause author-

izes Congress to levy taxes and appropriate moneys

for the general welfare of the United States, though

not in furtherance of the enumerated powers, still,

the proposed loan and grant to the City of Coeur

d'Alene does not come within the definition of Ham-



67

ilton, because even under his view the appropria-

tion of moneys must be for objects which are

national—not local—in character.

The facts set forth show that this grant and loan

is for a small local Diesel engine generating plant

and distribution system in the City of Coeur

d'Alene, purely intrastate.

The levying of taxes and appropriation of moneys

are but incidental purposes of government. Taxes

and appropriations are the means through which

government exercises its powers. The general gov-

ernment, the state governments, the municipal gov-

ernments are each granted certain powers. In the

exercise of those powers, each may tax and may make

appropriations, but such taxation and such appro-

priation is and must be limited to the purposes for

which the particular government is authorized. This

is involved in the fundamental distinction between

the powers of the Federal Government and the

powers of the state governments. If the power to

tax or to appropriate moneys existed independent

of and beyond those granted powers, then through

the exercise thereof the general government could

assume to itself all of the prerogatives of the states

and of the subdivisions of the states.

If the general government in this case under

the guise of the power to tax and to appropriate

moneys, can loan 70% and grant 30 7o of the cost

of a local lighting system in the City of Coeur
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d 'Alone and impose upon the city eoiiditions with

respect to rates, services, etc., then it could as well

appropriate 30% of the cost of riuming the muni-

cipal government and in coimection therewith pro-

vide by contract the manner in which the nmnicipal

government should be operated, and, according to

the views of the appellants, that would be beyond

the control of the judicial power.

By the same rule, the general government, for

the purpose of carrying out some assumed "socially

desirable" program could subsidize a newspaper in

Coeur d'Alene or furnish funds for a municipal

newspaper to spread the good word around, and

this perversion of the Federal power and waste of

Federal money would, according to appellants, be

impregnable to judicial control. Can it be claimed

that because Congress or an executive officer de-

clared that it was for the general welfare to have

a good hotel in Coeur d'Alene that moneys of the

Federal Government could be expended therefor?

Franklin Pierce in his Veto Message of May 3,

1854, said:

'*To say that it was a charitable object is

only to say that it was an object of expendi-

ture proper for the competent authority: but

it no more tended to show that it was a proper
object of expenditure by the United States

than is any other purely local object appealing

to the best sjiupathies of the human heart in

any of the States. And the suggestion that a

school for the mental culture of the deaf and
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dumb in Connecticut or Kentucky is a national

object only shows how loosely this ex^Dression

has been used when the purpose was to procure
appropriations by Congress. It is not perceived
how a school of this character is otherwise

national than is any establishment of religious

or moral instruction. All the pursuits of indus-

try, ever^'thing which promotes the material or

intellectual well-being of the race, every ear of

corn or boll of cotton which grows, is national

in the same sense, for each one of these things

goes to swell the aggregate of national pros-
perity and happiness of the United States; but
it confounds all meaning of language to say
that these things are 'national', as equivalent
to 'Federal', so as to come within any of the

classes of appropriation for which Congress
is authorized by the Constitution to legislate."

Messages and Papers of the Presidents, Vol.
v., p. 255.

These matters of local concern are not within the

powers granted to the Federal Government. In

Miles Planting d- Mfg. Co. vs. Carlisle, 5 App. Cas.,

Dist. of Columbia, p. 138, the court said:

"We think the authorities cited above estab-

lish beyond question that the power of taxa-
tion, in all free governments like ours, is lim-

ited to public objects and purposes govern-
mental in their nature. Xo amount of incidental
public good or benefit \vi\\ render valid taxa-
tion, or the appropriation of the revenues to
be derived therefrom, for a private purpose."

The power of a legislature to levy or to authorize

the levj' of a tax, and to create or authorize the
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creation of a public debt to be paid by taxation,

is limited to its exercise for a public purpose.

Dodge vs. Mission Township, 107 Fed. 827.

In that case, tbe court held that the question

whether a tax or public debt is for a public or pri-

vate purpose is not a legislative but a judicial func-

tion; that a legislature cannot make a private pur-

pose a public purpose, or draw to itself or create

the power to authorize a tax or a debt for such a

purpose, by its mere fiat. An act was under consid-

eration in that case for the promotion of the con-

struction and operation of mills and factories to

manufacture sorghum cane into sugar or syrup,

which the court held a private and not a public

purpose.

In Savings d Loan Assn. vs. Topeka, 20 Wall.

655, the Supreme Court held that there is no such

thing in the theory of our governments, state and

national, as unlimited power in any of their

branches ; that the executive, legislative and judicial

departments are all of limited and defined powers;

among these is the limitation of the right of taxa-

tion, namely, that it can be used only in aid of a

public object, an object which is within the pur-

pose for which governments are established.

PRACTICE OF CONGRESS

If anything were needed to show the weakness of

appellants' position, it is but necessary to examine

the arguments presented to support this proceeding.
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The position of appellants is that the clause does

not restrict appropriations to the subject-matters

upon which Congress may legislate; that Congress

may declare what constitutes the general welfare

so long as that power is exercised in levying taxes

and making appropriations, and that such power

cannot be reviewed by the courts.

The practice of Congress to appropriate money

for purposes not authorized by the Constitution is

urged as supporting this position. The brief of

appellant Ickes lists a large number of these alleged

appropriations.

That too much weight should not be given to

such practice of Congress could not be better shown

than in the legislative history of the National In-

dustrial Recovery Act.

Appellants now rely upon the General Welfare

Clause as authorizing, and empowering Congress to

pass the legislation. In hearings before the Com-

mittee on Finance of the United States Senate on

the Act, Senator Wagner, of New York, who had

charge of the matter, admitted that such power as

was given under the act came from the Commerce

Clause and not from the General Welfare Clause,

as is shown by the following

:
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''SENATOR CONNALLY: You are basing

your whole power to do this thing on the inter-

state commerce clause, are you not?

SENATOR WAGNER: Yes; absolutely.

SENATOR COUZENS : And welfare.

SENATOR WAGNER: And welfare, to a
limited extent.

SENATOR CONNALLY: The welfare

clause doesn't mean much so far as power is

concerned ?

SENATOR WAGNER: It refers to appro-
priations."

Appropriations entirely improper will no doubt

be found. Interested congressmen or groups seek-

ing the appropriation are little concerned with the

constitutional basis for them, and many escape

attack because there is no one with legal right to

complain. A taxpayer as such cannot enjoin them.

Again in most cases there is no one with sufficient

interest to complain. Many of them are for the

relief of distress and suffering and have no injuri-

ous effect upon the business and property rights

of the people. A careful analysis of such cases will

disclose that most of them have been justified either

wholly or in part upon one of the enumerated

powers, such as the power to take land for the pur-

pose of a custom house, which was held in ChappeU

vs. United States, 160 U. S. 499, to come within the

power to control navigation, or upon the ground
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that where legislation is in faet within an enumer-

ated power, it cannot be successfully attacked be-

cause it also incidentally or collaterally serves a

purpose not within the powers of the Federal Gov-

ernment as in Arizona vs. California, 283 U. S. 423,

But the Supreme Court has said that even such

practice, no matter how long continued, cannot

establish a precedent against the conviction that

such legislation is clearly unconstitutional. In

Mfjers vs. United States, 272 U. S. 52, the court

said:

"In spite of the foregoing Presidential dec-

larations, it is contended that since the pass-

age of the Tenure of Office Act, there has been
genei^l acquiescence by the Executive in the

power of Congress to forbid the President alone

to remove executive officers, an acquiescence

which has changed any formerly accepted con-

stitutional construction to the contrary. In-

stances are cited of the signed approval by
President Grant and other Presidents of legis-

lation in derogation of such construction. We
think these are all to be explained not by
acquiescense therein, but by reason of the other-

mse valuable effect of the legislation approved.
Such is doubtless the explanation of the execu-
tive approval of the Act of 1876, which we are
considering, for it was an appropriation act on
which the section here in question was imposed
as a rider.

*'In the use of Congressional legislation to

support or change a particular construction of
the Constitution by acquiescence, its weight
for the purpose must depend not only upon the
nature of the question, but also upon the atti-

tude of the executive and judicial branches of
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the Government, as well as upon the number of
instances in the execution of the law in which
opportunity for objection in the courts or else-

where is afforded. When instances which actu-
ally involve the question are rare or have not
in fact occurred, the weight of the mere pres-

ence of acts on the statute book for a consider-

able time as showing general acquiescence in the

legislative assertion of a questioned power is

minimized. '

'

In Miles Planting d Mfg. Co. vs. Carlisle, 5 Ap-

peal Cases, District of Columbia, 138, at page 161,

it is said:

"All such acts, however, no matter how
worded or devised have met with determined
opposition and denial of power at all times;

and it cannot be said that they have ever re-

ceived general consent or acquiescence. The fact

that moneys have often been paid out under
acts of doubtful or questionable validity can
have no great weight, under a system where
the question, by reason of difficulties before
alluded to, is so hard to be raised in an effective

manner.

"But if there had been a practice by Con-
gress, uniform and generally acquisced in, our
opinion is so clearly against the validity of this

act that we could not be controlled by it in the
performance of our duty. No time, no acquis-
cence, no estoppel runs against the people under
the protection of our written Constitution."

The case was one brought by a sugar planter who
sought mandamus to compel the Secretary of the

Treasury to pay the sugar bounty authorized by

the McKinley bill. The government contended, among
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other things, that it was beyond the power of Con-

gress to appropriate money for such a bounty. The

court held the statute was unconstitutional upon the

ground that the power of the Federal Government

to appropriate money under Article I, Section 8,

Clause 1 is limited to a governmental purpose

—

that is—an authorized governmental function of

the Federal Government.

This is the same act which was the subject of

investigation in Field vs. Clark, 143 U. S. 649, in

which the court found it unnecessary to pass upon

the constitutional question.

In United States vs. Boyer, 85 Fed. 425-432, upon

this question the court said:

*'No case has been cited tracing the power to

enact any statute to the general welfare clause

a])Ove quoted, and I do not believe any can be.

The learned counsel, in this connection, has cited

various acts of congress of a nature quite similar

to tlie one in question, but no number of statutes

or infractions of the constitution, however numer-
ous, can be permitted to import a power into the

constitution which does not exist, or to furnish
a construction not warranted. They, too, must
stand or fall, when brought in question, by
the same principles which are to be applied
alike in all cases."

ATTITUDE OF THE EXECUTIVE BRANCH OF THE
GOVERNMENT

In Myers vs. United States, 272 U. S. 52, on page

170, the Supreme Court says that "in the use of

Congressional legislation to support or change a
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particular construction of the Constitution by

acquiescence," the attitude of the executive branch

should be considered.

That Congress has not an unlimited discretion in

taxation and appropriation of public money, but is

confined to the national purposes set forth in the

Constitution, is suported by the following Executive

Papers in the Messages and Papers of the Presi-

dents :

Jefferson: Sixth Annual Message, Dec. 2,

1806, Vol. I., p. 405;

Madison: Veto Message, March 3, 1817, Vol.
I., pp. 584-585

;

Monroe : First Annual Message, Dec. 2, 1817,
Vol. II., pp. 11-18; Veto Message, May 4,

1822, Vol. IL, pp. 142-143;

Jackson: Veto Message, May 27, 1830, Vol.
II., pp. 483-488; Veto Message, Dec. 6,

1832, Vol. II., pp. 638-639;

Tyler: Veto Message, June 11, 1844, Vol. IV.,

p. 330;

Polk: Veto Message, Aug. 3, 1846, Vol. IV.,

pp. 460-462; Veto Message, Dec. 15, 1847,
Vol. IV., p. 610;

Pierce: Message, Dec. 30, 1854, setting forth
reasons for veto, August 4, 1854, Vol. V.,

pp. 257-259; Veto Message, May 3, 1854,
Vol. v., pp. 247-255 ; Veto Messages, May
19 and May 22, 1856, Vol. V., pp. 386-387;

Cleveland : Veto Message, February 16, 1887,
Vol. VIII., p. 557; Veto Message, March 2,

1889, Vol. VIII., pp. 837-839; Veto Mes-
sage, May 29, 1896, Vol. IX., pp. 677-679.
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DECISIONS INVOLVING THE GENERAL WELFARE
CLAUSE

In United States vs. Boijer, 85 Fed, 425, the Dis-

trict court held that the General Welfare Clause

does not confer any distinct and substantial power

on Congress to enact any legislation.

In MUes Planting d' Mfg. Co. vs. Carlisle, supra,

the Court of Appeals for the District of Columbia

held that Congress, under the General Welfare

Clause had no power to enact the sugar bounty

clause of the McKinley Tariff Bill. This involved

the appropriation of Federal funds for a purpose

which was beyond the enumerated powers of the

Federal Government.

In Amazon Petroleum Corp. vs. Railroad Com-

inission, supra, Judge Bryant quotes with approval

the language of Chief Justice Hughes with refer-

ence to the General Welfare Clause to which we

elsewhere refer.

In Hart Coal Corp. vs. Sparks, 7 Fed. Supp. 16,

Judge Dawson says \\dth reference to the General

Welfare Clause:

*' Clause 1, Sec. 8, Art. 1, of the Constitution,

which vests Congress with the power to lay and
collect taxes, etc., is so punctuated that, if con-
sidered by itself, it might be construed as con-
ferring two separate and distinct powers upon
Congress—one to lay and collect taxes, and the
other to pay the debts and provide for the com-
mon defense and general welfare of the United
States. Of course, if such construction were
given to this section, it would wipe out all
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limitations upon the powers of Congress and
leave it with unlimited power to legislate for

the general welfare of the United States. The
inevitable result compels a rejection of such a

construction."

The only cases in which this question has been

squarely presented and squarely determined are the

case at bar and the case of Missouri Public Service

Co. vs. City of Concordia, heretofore discussed.

There the court undertakes to sustain its position

by referring to three authorities in the Supreme

Court of the United States:

United States vs. Gettysburg R. Co., 160 U.
S. 668;

United States vs. Realty Co., 163 U. S. 427

;

Field vs. Clark, 143 U. S. 649.

The decision concedes that in the Gettysburg case

the most that can be said is that it constitutes

strong dictum supporting the doctrine that the Gen-

eral Welfare Clause is an independent source of

power. The court does not place its decision uphold-

ing the condemnation on that ground. In that case,

a tract of land was being condemned for the pur-

pose of preserving the lines of battle at Gettysburg,

marking with tablets the tactical positions of the

different organizations engaged in the battle, for

cemeteries for the burial of deceased soldiers, and

was related to the power to make war.

In Field vs. Clark, the Supreme Court had under

consideration the McKinley Act, which among other



79

things appropriated money to pay a bounty to pro-

ducers of sugar. The sole power relied on for the

appropriation was the Genei*al Welfare Clause. The

court expressly declined to pass upon the question,

basing its decision upon the proposition that even

if that clause of the act was unconstitutional, it

did not affect the other provisions of the act.

In the later case of United States vs. Realty Co.,

it appears that in 1894 the bounty provision of the

McKinley law was repealed. An appropriation was

made by Congress in 1895 for the payment of

bounty claims arising under the Act of 1890 to

certain manufacturers and producers of sugar who

had complied in good faith with the Act of 1890.

It was argued by counsel for the government that

Congress had no power to recognize those clauses

because the provision in regard to the payment of

bounties in the Act of 1890 was unconstitutional.

(The bounty provision had been held unconstitu-

tional in Miles Planting <f Mfg. Co. vs. Carlisle,

supra.) The question of the General Welfare Clause

was presented but the Supreme Court expressly re-

fusd to pass on the question of the constitutionality

of the sugar bounty.*

*The court said:

"In the view we take of these cases the rights
of the parties may be passed upon and the
actions finally decided without our entering
upon a discussion as to the validity of the
bounty legislation contained in the Act of 1890,
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Certainly, the court in the City of California case

misapplies this decision in undertaking to assert

that it sustains its view. All that the Supreme Court

held was that in a case where citizens had in good

faith complied with an act of congress, after con-

summation of the transaction, a moral obligation

might arise which Congress could recognize, but

the case furnishes no basis for the claim that the

United States would be compelled to recognize

such a moral obligation.

The court's conclusion in the City of California

case seems to be that because a moral obligation

might arise between the parties, if a transaction

was consummated, even though based upon an un-

constitutional statute, that therefore in advance of

the consummation, the illegal transaction cannot

and without deciding that question. For the

purpose of the discussion of this case we think

it unnecessary to decide whether or not such
legislation is beyond the power of Congress.

(P. 434.) * * *

''We regard the question of the unconstitu-

tionality of the bounty provisions of the Act
of 1890 as entirely immaterial to the discus-

sion here. (P. 437.) * * *

"It is unnecessary to hold here that Congress
has power to appropriate the public money in

the treasury to any purpose whatever which
it may choose to say is in payment of a debt or

for purposes of the general welfare. A decision

of that question may be postponed until it

arises." (P. 440.)
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be enjoined. The statement seems to carry its own

refutation.

In the instant case, we are not dealing with a

situation where anyone has expended money on the

faith of some act of congress, but we are in the

position of a property holder threatened with in^

jury by an illegal appropriation of Federal moneys,

anticipating that injury, and in advance of the

injury preventing it.

There is one case in the Supreme Court, however,

which expressly says that Congress has not the

l^ower to levy taxes for the purpose of legislating

upon subjects not intrusted to Congress or com-

mitted to it by the Constitution. In the Child Labor

Tax Case {Bailey vs. Drexel Furniture Co., 259

U. S. 20, 37), the court said:

"It is the high duty and function of this

court in cases regularly brought to its bar to

decline to recognize or enforce seeming laws
of Congress, dealing with subjects not intrusted
to Congress, but left or committed by the
supreme law of the land to the control of the
States. We cannot avoid the duty even though
it require us to refuse to give effect to legis-

lation designed to promote the highest good.
The good sought in unconstitutional legisla-

tion is an insidious feature because it leads
citizens and legislators of good purpose to pro-
mote it. without thought of the serious breach
it will make in the ark of our covenant, or
the harm which will come from breaking down
recognized standards. In the maintenance of
local self-government, on the one hand, and the
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national power, on the other, our country has
been able to endure and prosper for nearly a
century and a half."

ARTICLE IV OF SECTION 3 OF THE CONSTITUTION

The extremity to which counsel is driven in order

to defend the expenditures undertaken by appellant

Ickes is no better disclosed than where the appel-

lants rely upon Article IV of Section 3 of the Con-

stitution, empowering Congress to dispose of prop-

erty of the United States as justifying this expendi-

ture. The power of appropriation of money by

Congress cannot be separated from the power of

taxation. The theory appellants present, namely,

that Congress may levy taxes under the General

Welfare Clause and then may do as it pleases with

the moneys and dispose of them for purposes for

which it could not constitutionally tax the people,

is an unconscionable doctrine. Under Article IV,

Section 3, Congress has the power to dispose of

property of the United States, but that provision

certainly was not intended to cover the power of

Congress to tax and then to dispose of those funds

for non-Federal and unconstitutional purposes.

Story on the Constitution, Vol. 2, Sec. 1327, dis-

tinguishes between the appropriation of other

revenues of the government and the proceeds from

the sale of public lands. The power of Congress

over the public lands, of course, is exclusive and

absolute.
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But the complete answer to this contention of

appellants is found in Article 1, Section 9, Clause

7 of the Constitution:

'*No money shall be drawn from the treas-

ury, but in consequence of appropriations made
by law; and a regular statement and account

of the receipts and expenditures of all public

money shall be published from time to time."

What Congress has no power to do directly, it

cannot do indirectly by means of the taxing power

or other device.

If such a construction is to be permitted, then

Congress can become supreme. The Federal Gov-

ernment is no longer one of enumerated powers.

Powers reserved to the people and the states will

be subject to destruction by Congress.

This case presents a question of power—not of

policy.

LEGISLATIVE POWER IS UNCONSTITUTIONALLY
DELEGATED BY THE PROVISIONS OF SECTIONS
201, 202 AND 203 OF TITLE II OF THE NATIONAL
INDUSTRIAL RECOVERY ACT

Since the decision of the Supreme Court in

Panama Refining Co. vs. Ryan, decided January 7,

1935, it is unnecessary to discuss the law applicable

to the question, but simply to apply that decision

to the provisions of the statute in question.
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The delegation of power is illegal for the follow-

ing reasons:

The act gives to the President an unlimited

authority to determine the policy and to create the

Federal Emergency Administration of Public

Works, or not to create it, as he sees fit.

The act contains no definition of the circum-

stances and conditions under which the President

shall exercise his discretionary authority to create,

or not to create, the Public Works Administration,

and requires no finding by the President in the

exercise of his discretionary authority so to create,

or not to create the same.

Congress has no power to give to the President

an unlimited authority to construct, finance or aid

in constructing or financing of any Public Works

project included in the program prepared pursuant

to Section 202, or not to do so as he thinks fit, or

to make or not to make grants or loans to states,,

municipalities or public bodies for the construction,

repair or improvement of any such works as he

may in his discretion or the discretion of the Pub-

lic Works Administrator see fit;

The Act of Congress does not require any find-

ing of the President in the exercise of the discre-

tionary authority to construct, finance or aid in the

construction or financing of any such works or the

making of any finding as to the terms upon which
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grants to states or municipalities or other public

bodies may be made;

Congress has established no standard to govern

the President's action or the action of the said

Administrator and no standards are set up to guide

the Administrator in accomplishing the indefinite

purpose of increasing employment by the prepara-

tion of a public works program;

There is no adequate basis of selection of pro-

jects or adequate designation of beneficiaries and

no specification of the amount of money to be

expended on any project or class thereof.

Congress has no power to appropriate moneys

to be expended by the President or by any adminis-

trative bureau for any project except as specific-

ally mentioned and described in the act. The devel-

opment and construction of a Diesel engine generat-

ing plant and electric distribution system are not

included within the provisions of said sections. If

any such power is exercised, or attempted under

Section 202 on the theory that the same is granted

under the authority to prepare a comprehensive

plan of such work, "which shall include among
other things the following" and the same are not

included therein, such grant of power is invalid.

Congress has no power to appropriate moneys to

be expended by either the President or the Adminis-

trator by gifts or grants for specified purposes
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named in the act without allocation thereof by

Congress for particular enterprises or classes there-

of, and Congress has no power to authorize the

President or the Administrator to spend that money

for any purpose which they or either of them may

think for the good of the coimtry or the welfare

thereof.

A mere statement of these grounds would seem

sufficient, and the application of the doctrine of

Panama Refining Company vs. Ryan, makes it

essential to hold this act undertakes an unconstitu-

tional delegation of power.

The provisions of Sections 201, 202 and 203 cer-

tainly go much further than Section 9 of Title I,

which was held unconstitutional in Panama Refin-

ing Compayiy vs. Ryan. Can it be that Congress can

appropriate billions of dollars and delegate to

some officer or administrator the power to determine

what electric power developments shall be made

within the United States with that m.oney and in

his unrestricted discretion to determine what power

shall be developed and where, under what terms,

how it shall be marketed, the rates to be received

for it, and as in a case such as the one at bar, to

advance moneys of the United States to a munici-

pality to build a small, local generating plant and

distribution system within the city and to control

the rates to be charged by such municipality? That

is exactly what the appellant Ickes has done. To
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show the danger of such unconstitutional delega-

tion of power, one need but read paragraph XXII
of the bill of complaint.

Concededly Congress would not have power to

enact a law undertaking to regulate such matters

within the City of Coeur d'Alene. How then can

it delegate such a power to the President or the

Administrator ?

Paragraph XXII incorx)orates the statement of

the policy adopted by Mr. Ickes in making loans

and grants such as the one in this case. It is per-

fectly evident that it is based solely upon an under-

taking on his part to regulate the rates of private

utilities and the cost of electric power, and to

achieve an object which he considers '* socially

desirable", namely, cheaper electric light and

power rates. His release shows that the loans and

grants are not made for any purpose of increasing

employment, but solely and only for the purpose

of coercing private utility owners into fixing rates

which Mr. Ickes considers *' socially desirable".

As Chief Justice Hughes says in Panama Refining

Company vs. Ryan:

'The question whether such a delegation of
legislative power is permitted by the Constitu-
tion is not answered by the argument that it

should be assumed that the President has acted,

and will act, for what he believes to be the
public good. The point is not one of motives
but of constitutional authority, for which the
best of motives is not a substitute."
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In the brief of counsel for the appellant Ickes,

in this court (p. 103) counsel thus undertakes to

defend the actions of Mr. Ickes r

"The Act invests the Administrator, at the

direction of the President, with the discretion

to finance or not to finance projects according"

to their judg:ment of comparative social desir-

ability. Accordingly the Administrator has
adopted the policy complained of by the appel-

lee of preferring such municipal electric enter-

prises as will produce economies to cities over
purchased power or provide electric rates lower
than those provided by existing utilities if at

such lower charges or rates the enterprises are
self-liquidating. This test of desirability is vdth-
in the discretion conferred. As the Act author-
ized the financing of such municipal enter-

prises and as the funds available were insuffici-

ent to finance all enterprises applying for aid,,

it has been necessary to ax^ply a reasonable
test.'^

In the brief before Judge Canavah, the same

counsel for the Administrator, referring to the re-

lease set forth in paragraph XXII of the bill of

complaint says:

"The Administrator has discretion under
Sections 202 and 203 to include in the compre-
hensive progi-am or not to include, to finance
or not to finance, state projects. Tliis power to
select implies the power to determine the basis
of selection. Obviously the said selection among
the multitudinous projects of public bodies is

a function which requires declarations of pol-
icy and rules whereby the selection may be
made uniform and not arbitrary. The Congress
has committed to the Administrator the power
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to determine the relative social desirability of

projects. Exercising that power he has deter-

mined that municipal electric projects which
do not offer rates lower than existing rates are
socially undesirable. This is an administrative
function which the coui'ts are not empowered
to review."

Thus confessedly the statute is unconstitutional

imder the decision in Panama Refining Co. vs.

Byan. According to counsel's own statement, the

act contains no definition of the circumstances and

conditions under which these loans and grants may

be made, or denied. Certainly it cannot be claimed

that this exercise of power on the part of the Ad-

ministrator consists merely in the making of sub-

ordinate rules within prescribed limits, Concededly

Congress cannot pass an act declaring that the

funds shall be parcelled out to cities and munici-

l^alities where the existing utility does not agree

to reduce its light and power rates and such loan

and grant to cities and municipalities denied where

the utilit}" does reduce its rates. How then can the

Administrator exercise such power?

THE EXPENDITURE OF PUBLIC MONEYS FOR THE
CONSTRUCTION OF THE PLANT IN QUESTION IS

NOT AUTHORIZED BY SECTIONS 201, 202 AND 203

OF TITLE II OF THE NATIONAL INDUSTRIAL RE-

COVERY ACT

Because even if the act is unconstitutional and

the powers of the Administrator valid, the defend-
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ant Ickes is arbitrarily and unreasonably abusing

and exceeding such powers. A discussion of this

question involves a policy and conduct of the de-

fendant Ickes violative of the terms of the Na-

tional Industrial Recovery Act, and also in viola-

tion of the Tenth Amendment. Mr. Ickes' policy is

one which is not delegated to him by Congress, is

clearly for no other purpose than the regulation of

light and power rates throughout the United States

and part of a policy set up by him beyond anything

which can be found within the act and clearly

violative of the Tenth Amendment. Judge Cavanah

well disposes of the matter in his opinion where

he says

:

"It is not seriously urged that under the

facts alleged in the bill, an emergency in fact

exists or to relieve unemployment or distress

in the City of Coeur d'Alene, calling for the

making the loan and grant. The bill discloses

just the opposite, and one would gather from
it that the real purpose of making the loan and
grant is to bring about the construction of a

utility and to regulate the rates for electricity,

for it clearly indicates that the lowering of

rates is the primary purpose and object of the

national government in offering aid to the city

as the Administrator requires of the city to

agree to reduce the rates 20 per cent below
those now charged by the plaintiff before the

loan and grant will be made, and should the

plaintiff not reduce its rate to meet the Ad-
ministrator's approval the loan and grant will

be refused. No other reason appears why the

loan and grant is being made. Obviously direct

control of local utilities operating solely within
the state and the regulation of rates is in the
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state and beyond the power of the national

government. '

'

We may say that even if the powers of the

Public Works Administrator under the National

Industrial Recovery Act are valid, those powers

are being misused for the purpose of regulating

the electric rates to be charged in the City of Coeur

d'Alene, whether by this plaintiff or by the munici-

pality. In American Bank <& Trust Co. vs. Federal

Reserve Bank, 256 U. S. 350, a petition for an in-

junction charged that the Reserve Bank purposely

accumulated checks upon county banks until they

reached a large amount and then presented them

over the counter demanding payment in cash for

the improper purpose of coercing and intimidating

the banks into ])ecoming members of the Federal

Reserve System, or at least arranging for clearance

of checks at par in accordance with the scheme

authorized ])y the Federal Reserve Act. It was

held that the petition stated a cause of action.

Therefore, upon the same principle, the acts and

policies of the Public Works Adminsitrator are

unlawful even if the National Industrial Recovery

Act be held constitutional and such acts and policies

be held to fall within the terms of that Act.

The complaint alleges (R., p. 68) the Federal Ad-

ministrator of Public Works in making the loan and

grant to Coeur d'Alene for the purposes mentioned

in the complaint is undertaking an arbitrary, unreas-

onable and capricious exercise of delegated authority,
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(if indeed it is delegated), in the consti-uction of a

small Diesel engine electric generating plant and dis-

tribution system in Coeur d'Alene ; that the disburse-

ment of public funds of the United States for that

purpose does not and will not accomplish or tend to

accomplish any of the purposes or objects proposed

in the National Industrial Recovery Act; ''It does,

not tend 'to eliminate unfair competitive practices,"

but to increase such unfair competitive practices-

nor 'to promote the fullest possible utilization of

the present production capacity of industry,' but

rather to discard and render useless much of the

productive capacity of plaintiff and similar indus-

tries.'*

It is not seriously urged that it increases or

tends to increase employment in Coeur d'Alene^

but on the contrary its effect will be actually to re-

duce employment.

And as has been shown in the complaint and

the affidavit of Richard McKay in support of the

application for a temporary injunction, the pro-

ject is so unsound that repayment of the loan is

not reasonably secured.

THE TENTH AMENDMENT

The Supreme Court in Kansas vs. Colorado, 206

XJ. S. 46, speaking of the Tenth Amendment says:
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'"'Tliis Amendment, which tvas seemingly

adopted with prescience of just such contention

as the present, disclosed the widespread fear

that the national government might, under the

pressure of a supposed general ivelfare, attempt

to exercise powers which had not ieen granted,

JVith equal determination the framers Intended

that no such assumption should ever find jus-

tification in the orgame act, and that if, in the

future, further powers seemed necessary, they

should he granted hy the people in the manner
they had provided for amending that act. It

reads: 'The powers not delegated to the United
States by the Constitution, nor prohibited by-

it to the states, are reserved to the states re-

spectively, or to the people.' The argument of

counsel ignores the principal factor in this

article, to-wit: 'the people.' Its principal pur-

pose was not the distribution of power between
the United States and the states, but a reserva-

tion to the people of all powers not granted."
(Italics ours.)

The Federal Government has no power to in-

vade the exclusive iDowers and functions of the

State of Idaho to regulate utilities in the state en-

gaged in intrastate business or to fix and regulate

rates and service thereof.

If the National Industrial Recovery Act under-

tal^es any such exercised power, it violates the

Tenth Amendment and is unconstitutional, and be-

yond any power granted the Federal Government

under the Constitution.

The acts of the Public Works Administrator are

in violation of the terms and provisions of the
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National Industrial Recovery Act and a usurpation

of power not even granted thereunder.

Tenth Amendment to the Federal Constitu-

tion;

Child Labor Tax Case, 259 U. S. 20;

Hammer vs. Dagenhart, 247 U. S. 251;

Hart Coal Corporation vs. Sparks, 7 Fed.
Supp. 16;

Kansas vs. Colorado, 206 U. S. 46.

The State of Idaho has exclusive jurisdiction to

regulate such rates and services. As to privately-

owned utilities, it has exercised that power; as to

publicly-owned utilities, it has not exercised the

power, but it is reserved in the state.

Congress has no police power as that term is

generally understood within the jurisdiction of

sovereign states, except over property owned there-

in by the government in its proprietory capacity.

Hammer vs. Dagenhart, 247 U. S. 251

;

Cooler's Constitutional Limitations (8th Ed.)
Vol. 1, p. 11;

United States vs. BeWitt, 9 Wall. 41

;

Tenth Amendment to the Federal Constitu-

tion;

Keller vs. United States, 213 U. S. 138;

Hart Coal Corporation vs. Sparks, 7 Fed.
Supp. 16.
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The declaration of Mr. Ickes and the telegrams

passing between ]\Ir. Ickes and Mr, Post and the

telegram and letter for-^^^rded by Mr. Ickes to the

City of Coeur d'Alene (set forth in paragraph

XXII of the complaint), and the terms of the con-

tract which the appellant municipality and its

officers undertook to execute, show that Mr. Ickes

in violation of the Constitution, is unlawfully seek-

ing to transcend the powers of a Federal officer

and extend his power over matters which are not

committed to the Federal Govermnent or its officials.

TITLE II, SECTIONS 201, 202 AND 203 OF THE NA-

TIONAL INDUSTRIAL RECOVERY ACT DOES NOT
AUTHORIZE THE FEDERAL EMERGENCY ADMIN-

ISTRATION OF PUBLIC WORKS TO MAKE THE
LOAN AND GRANT TO THE CITY OF COEUR
D'ALENE

Such a project as that proposed by the City of

Coeur d'Alene is not within the enumerated works

covered or pretended to be covered by the Act.

The Act does provide that there shall be included:

The development of water power.

The transmission of electric energy.

In the Senate an amendment was adopted, add-

ing *

' the generation and distribution of electricity.
'

'

(Senate Amendment No. 44.) That amendment was

rejected in conference. 77 Congressional Record,
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page 5620. Certainly transmission of electric energy

and distribution of electric energy are two separate

and distinct things. It is a matter of common engi-

neering knowledge that transmission does not in-

clude distribution. Transmission means the carry-

ing of electricity from the place where it is gener-

ated to the place where it is to be distributed.

Appellants assert that the construction of a small

Diesel engine generating plant and distribution

system comes within the term "publicly-owned in-

strumentalities and facilities." If the argument

that such general provision applies, why was it

necessary to insert the special words "transmission

of electricity"? Apparently it was regarded as es-

sential to include "transmission" and Congress

deliberately omitted "distribution". The precise

question of including such local generating and dis-

tribution systems was proposed, incorporated and

finally eliminated from the act.

Without question, the debates in Congress are

not appropriate sources of information from which

to determine the meaning of a statute passed by

that body.

The Supreme Court, however, refers to the fact

that it is interesting to note that certain efforts to

amend a bill were made and rejected.

Dunlap vs. United States, 173 U. S. 65, 75.
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THE COMMERCE CLAUSE

The construction of the proposed electric plant in

Coeur d'Alene is purely an intrastate matter.

Utah Power cf- Light Co. vs. Pfost, 54 Fed.

(2) 803, affirmed in the 286 U. S. 165.

The National Industrial Recovery Act construed

as affecting intrastate commerce is unconstitutional.

Tenth Amendment to United States Consti-

tution;

Kansas vs. Colorado, 206 U. S. 46, 90, 91

;

Hammer vs. Dagenliart, 247 U. S. 251;

Missouri Public Service Co. vs. City of Con-
cordia, supra

;

Oliver Iron M. Co. vs. Lord, 262 U. S. 172;

Bailey vs. Drexel Furniture Co., 259 U. S. 20.

It is not seriously urged that the power to make

the appropriation and the loan and grant involved

in this case can be justified under the Commerce

Clause.

NON-FEDERAL GROUNDS
Idaho Constitution Violated

In the opinion of Judge Cavanah the plan for

financing the proposed enterprise violates Section

3 of Article VIII of the State Constitution. This

is based upon the facts alleged in the complaint

that the ordinance as submitted provided only for

incurring a liability or indebtedness in the sum of

$300,000.00, whereas the plan proposed provides for

a plant costing in excess thereof. Judge Cavanah
discussing the Idaho Constitution says:
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''Tlie scope of the words 'indebtedness or lia-

bility/ as employed in the State Constitution,

is meant to cover all character of debts and
obligations which the city may become bound.
The Supreme Court of the state has left no
doubt as to its construction of this provision

for it has said: 'The Constitution not only
prohibits incurring of any indebtedness, but it

also prohibits incurring of any liability 'in any
manner or for any purpose,' exceeding the

yearly income and revenue. ' In this connection,

it should also be observed that it not merely
prohibits incurring any indebtedness or liabil-

ity exceeding the revenue of the current year,

but it also prohibits incurring any indebtedness
or liability exceeding the income and revenue
provided for such year/' (Citing Feil vs. City

of Coeur d'Alene, 23 Idaho, 32-49 and Miller
vs. City of Buhl, 38 Ida. 668.)

The Supreme Court in Feil vs. City of Coeur d'-

Alene and again in Straughan vs. City of Coeur d'-

Alene, 53 Ida. 494 has held that the term liability

as used in Section 3 of Article VIII of the Idaho

Constitution, is broader than constitutional prohi-

bitions against excessive indebtedness, is more com-

prehensive and sweeping and means and signifies

the state of teing hound or obligated in law or jus-

tice to do, pay or make something good; to cover all

kinds and character of debts and obligations for

which a city may become bound.

It is sought to avoid the effect of the constitu-

tional limitation upon the municipality by assert-

ing that a portion of the funds to be received by

the city represents a gift from the Federal Govern-



99

ment. If tliat be true, then the acceptance of any

sum in excess of $300,000 constitutes the creation

of an illegal, unauthorized liability or indebted-

ness under the provisions of the Idaho Constitu-

tion, and for several reasons.

If the officials of the United States shall give or

grant to the City of Coeur d'Alene moneys of the

United States and no authority of law exists for

such payments, the United States may recover such

money.

Batjne vs. United States, 93 U. S. 642;

United States vs. Burchard, 125 U. S. 176;

Wisconsin Central R. vs. United States, 164

U. S. 190.

It is urged by counsel for the appellant Ickes

that the United States will be estopped from re-

covering public funds unconstitutionally and

wrongfully diverted to the municipality. He cites

but one authority, the decision in Missouri Utility

Co. vs. City of California. That opinion is not sup-

ported either in principal or authority and it is

contrary to the decisions which we have above cited.

The argimient attempts to distinguish the cases

which we have cited by saying that the payments

involved were made without any statutory author-

ity or under some misconstruction of a statute. That

is exactly what we claim is the case here.
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At the present term of the Supreme Court in

Wilher National Bank vs. United States, decided

February 4, 1935, the court held that the United

States is not bound or estopped by the acts of its

officers and agents in entering into an agreement

or arrangement to do or cause to be done what the

law does not sanction or permit, and that persons

dealing with an agent of the United States are

charged with notice of the limitation of his

authority.

Counsel for the Administrator in the lower court

contended that the so-called grant of 30% is not

a gift at all but a grant to the city in consideration

of the performance of onerous covenants by the

city. Among the onerous conditions which the City

of Coeur d'Alene is required to agree to in the

contract which it has signed in this case are that

the city shall adopt a rate and bond ordinance

satisfactory to the Administrator in form, suffici-

ency and substance. It is provided that among other

things the ordinance shall provide that no dona-

tions, taxes, depreciation charges or any other

items of expense, (except normal operating ex-

penses and maintenance, together with extensions),

shall be charged against the revenues of the pro-

ject. The letter of the Public Works Administrator

incorporated in the complaint (R., pp. 55-56) shows

that the rate ordinance which will meet with the

approval of the Administrator must fix rates ap-

proximately 20% below existing rates and that the
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ordinance shall i^rovide that the rates will be made

available and not increased until proved to the

satisfaction of the Administrator that the rates are

insufficient to provide for operating expenses, im-

provements, extensions and so much of the debt

service as is represented by the proportion which

the cost of the electric system bears to the cost of

the entire project. It also requires that the ordin-

ance should provide with reference to the rates for

street lighting and other municipal service and that

it should recite that the agreement of the city to

maintain such rates and charges as aforesaid is in

further consideration of the grant from the govern-

ment and is for the benefit of electric consumers

and taxpayers of the city. "It will be necessary

that the ordinance be approved by the Administra-

tor."

Is not the city under such agreement contracting

a liability, or as stated in Fiel vs. City of Coeur

d'Alene, a "state of being bound or obligated in

law or justice to do, pay or make something good."

The grant is made in consideration of the agree-

ment. Suppose the city violates the agreement ? Will

it not be subject to suit by the government for the

recovery of the money so advanced as a considera-

tion therefor? Or is it not subject to an action by

the government to specifically enforce the contract,

to make it do something ? Does the Federal Govern-

ment contend that the city may disavow these agree-

ments contained in the contract with impunity?
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Counsel for the city go a step further than coun-

sel for Mr. Ickes. They proceed upon the theory

"let the lender beware." It is asserted by counsel

that an obligation incurred in violation of Section

3 of Article VIII of the Constitution of Idaho is

void and unenforceable. Therefore^ conceding that

the indebtedness is illegal, the city, once it gets

the money, is under no obligation to repay the

same. In other words, '4t is not a debt." This

rather unconscionable position amounts in effect to

saying that the court should not interfere because

after the transaction is consummated, the city may
with impunity repudiate it. Under that peculiar

doctrine, the Supreme Court of Idaho erroneously

decided the cases in which it has enjoined the

violation of Section 3 of Article VIII of the Con-

stitution and restrained municipalities from violat-

ing the terms thereof. Under the theory presented

by counsel for the city, the Supreme Court should

have simply held that the borrower should beware,

and if he loaned the money, the city would not be

injured, but it could repudiate the liability or obli-

gation.

But the Supreme Court of Idaho said that the

term "liability" within the constitutional prohibi-

tion means the state of being bound or obligated in

law or justice to do, pay or make something good.

Another reason why the proposed transaction

violates this constitutional provision is involved in

the purported surrender to the Public Works Ad-
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ministrator of the right to determine what rates

the city shall charge for electricity, as well as the

provisions required in the rate ordinance with ref-

erence to the use of funds received from light and

power sales.

As we have pointed out elsewhere this attempted

exercise of power by the Public Works Adminis-

trator violates the Tenth Amendment. The whole

performance is illegal in that the officials of the

city by accepting the conditions of the contract

undertook the unwarranted and unlawful sur-

render of police power now vested in the city itself

but primarily vested in the State of Idaho.

McQuillan on Municipal Corporations, 2nd
Ed., Vol. 3, p. 57 and cases there cited.

The Supreme Court of the United States has an-

nounced the rule as follows

:

"The governmental power of self-protection

cannot be contracted away, nor can the exercise

of rights granted, nor the use of property, be
withdrawn from the implied liability to govern-
mental regulations in particulars essential to the
preservation of the community from injury. '

'

Nortiieni Pacific Ry. Co. vs. Minn, ex rel

Duluth, 20SV. S. 583;

Boston Beer Co. vs. Mass., 97 IT. S. 25.

In Idaho, the power at this time to regulate rates

of municipal utilities is committed to the municipal

government. However, the power to regulate these

rates is in the legislature, and it may commit that

power to the Public Utilities Commission if it

desires.
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Assuming that the contract is legal and valid

and the grant and loan is made and the city, in

violation of the agreement, declines to pass a rate

ordinance which is satisfactory to the Administra-

tor, or thereafter without his consent, changes the

rates, could not the United States recover the money

so paid for breach of the contract by the city?

But in addition to this, the contract undertakes

to provide what the rate ordinance shall contain

and among other things provides that no deprecia-

tion charges shall be charged against the revenues

of the project. Section 49-1132, Idaho Code, Ann,

1932, provides:

"In fixing said charges, rates or revenues,

said municipal corporation shall have the right

to take into consideration and include, in addi-

tion to all of its other expenses and costs in-

curred in the operation of said plants, any or
all of the following items; any interest on any
bonded or other indebtedness created in order
to acquire, construct, enlarge, extend, repair,

alter and improve such plants, or any of them

;

a sinking fund to meet said indebtedness; and
a fund to meet and provide for any deprecia-
tion on said plants, and to provide for exten-
sions or equipment necessary to meet the needs
of the community served.'*

Among the items so included is depreciation.

Under the contract which has been signed by the

city and pursuant to the ordinance passed on the

23rd of November, 1934, the city officials agree that

depreciation shall not be charged. Are they not

there undertaking a liability in consideration of
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the grant from the United States which in justice

their successors should live up to, but which they

are not bound to because the controlling statute

gives them the power to make such depreciation

charges ?

The Effect of Omitting Part of the City

The report of the engineer employed by the city

prior to the bond election to outline a plan for the

construction of a municipal distribution system

purported to show the cost of a complete generating

plant and distribution system for the city (Com-

plaint, par. XIII). The ordinance (Ex. A., R., pp.

77 to 83) in its title shows that it provides for the

incurring of an indeljtedness for paying the costs

and expenses of the acquisition by purchase or by

construction thereof of a light and power plant for

said city, and Section No. 1 of the ordinance con-

tains the same statement. There is nothing in the

ordinance indicating that anything is planned other

than a complete distribution system.

The campaign conducted by the defendant city

and its officers led the people to believe that the

matter submitted to a vote was whether or not a

system should be acquired or constructed for the

service of the entire city. The Chairman of the Fire,

Light and Water Committee of the city published

a letter (R., pp. 149 to 155) in which he stated that

it was the intention of the city to build a much
larger and better designed electric distribution sys-

tem (compared to the existing system) and that the
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city intended "to connect up all porch lights on

the city side of the meter so that each resident can

have a porch light all night." The fact is that two

sections of the city were not included within the

distribution system planned and the report of the

engineer failed to provide service therefor. In the

districts omitted, the appellee is now serving 155

customers (Comp., p. 32) and in other disconnected

areas in the city, for which service is not provided,

an additional 25 customers are served.

These facts were concealed from the voters and

the conduct of the city is defended by it and its

officers on the ground that the validity of an elec-

tion cannot be assailed because of false, misleading

or erroneous statements put out by the defendants.

No argument is presented or authority cited sup-

porting the assertion that a municipality and its

officers can submit such an issue to the voters

and conceal a material fact such as in this case,

and then the same municipality and the same offic-

ers contend that their action cannot be assailed

because of such concealment.

The grant of authority to a municipality to

acquire by purchase or otherwise a light and power

plant by the issuance of bonds requires that the

^49-2405. Light and Potver Plants. Every
municipal corporation incorporated under the

laws of the territory of Idaho or the State of

Idaho, shall have power and authority to issue

municipal coupon bonds, in a sufficient amount
to acquire, by purchase or other^vise, a light
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ordinance shall specify and state the amount and

purpose of such proposed bond issue. Sections 49-

2405 and 49-2411, Idaho Code, Ann *

The ordinance in this case certainly does not con-

template or authorize an indebtedness for anything

less than a power plant and distribution system for

the serving of the entire city and does not contem-

plate or authorize the indebtedness for the con-

struction of a plant for a part of the city only.

Combining the Proceeds of Miinicipal Bonds Atithor-

ized for Two Separate Enterprises into One Pro-

ject, is Unlawful

and power plant for such municipal corpora-

tion, and to construct, enlarge, extend, repair,

alter and improve such plant.

*'The amount for which bonds may be issued

for acquiring light and power plants or either,

for the purpose of construction, enlargement,
extension, repairing, alteration and improve-
ment of an existing plant or for any, or either

of said purposes as herein provided, shall be
determined by the council or board of trus-

tees and stated in the ordinance therefor. The
issuance of bonds for the purpose aforesaid or
any of such purposes, shall be authorized as
provided in Section 49-2411, and one or more
bond elections may be called in the manner as
provided in said statute or amendatory act, in

order to submit to the qualified electors who
are taxpayers, the question as to whether bonds
shall issue in such amount as the city council
or board of trustees, at the time any such elec-

tion is called, shall deem to be necessary for
the purposes aforesaid or any or either of
them. '

'
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The loan and grant agreement between tlie city

and the Public Works Administrator (Ex. D) and

the ordinance approving the same (Ex. C) dis-

closes that defendants propose that the government

shall finance one project consisting of a water sys-

tem and a Diesel engine generating plant and

electric distribution system. The two municipal pro-

jects are handled as one. The contract does not

separate the amount which is to be charged to the

one, the amount charged to the other, or the amount

of the gTant or gift which is to be credited to the

one or the other. The bonds are not separately sold

"49-2411. City and ViTlage Bonds—Ordin-
ance—Election. Whenever the conunon coun-
cil or the trustees of a municipal corporation,
or other legislative body of any municipal cor-
poration, shall deem it advisable to issue the
coupon bonds of such municipal corporation
for any of the purposes aforesaid, the mayor
and common council or the trustees of such
municipal corporation shall provide therefor
by ordinance, which shall specify and state and
set forth all the purposes, objects, matters and
things required by Section 3 of the ^Municipal
Bond Law' of the State of Idaho (See. 55-203,,

Idaho Code) and make provision for the collec-

tion of an annual tax sufficient to pay the inter-

est on such proposed bonds as it falls due and
also to constitute a sinking fund for the pay-
ment of the principal thereof within twenty
years from the time of contracting the same
as required by the constitution and law of
Idaho.
"The ordinance shall provide for the hold-

ing of an election of the qualified electors who
are taxpayers of such municipal corporation.
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and the entire project is treated as a single unit.

Xo provision is made as to the bonds under each

issue which are to mature during the several years.

No distinction is made between the bonds issued for

the water system and the bonds for the light and

power plant. The bond ordinance and the election

authorized an expenditure or indebtedness of

$300,000 for a generating and light distribution sys-

tem, and the other ordinance $300,000 for a w\iter

system. No authority is found for the issuance of

bonds of $504,000, nor is there any authority for

«

of which thirty days' notice, to be provided for
in such ordinance, shall be given in a news-
paper printed and published in such municipal
corporation, but if no newspaper be printed
and published in the municipal corporation,
then in some newspaper having general cir-

culation therein; such newspaper to be desig-

nated in said ordinance. Such election shall

be conducted as other municipal elections. The
voting at such elections must be by ballot, and
the ballot used shall be su])stantially as fol-

lows :
' In favor of issuing bonds to the amount

of dollars for the purpose stated in

ordinance No. ,' and 'Against issuing
bonds to the amount of dollars for
the purpose stated in ordinance No. '

If at such election held as provided for in this

chapter, two-thirds of the qualified electors
who are taxpayers in such municipal corpora-
tion, voting at such election, assent to the issu-

ing of such bonds and the incurring of the
indebtedness thereby created for the purpose
aforesaid, such bonds for said purpose shall
be issued in the manner provided by said
^^funicipal Bond Law' of the State of Idaho."
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combining the same. No provisions are found for

the keeping of separate accounts in the two enter-

prises or for limiting the expenditure in each with-

in the expenditure authorized by the voters. The

attempted arrangement is in violation of Sections

55-203, 55-204 and 55-212 of the Idaho Codes Ann.

Those provisions of the Idaho Code are as follows

:

"Section 55-203. Authorization of Bonds.—
Whenever the governing board of any such

corporation shall deem it advisable to issue the

negotiable coupon bonds thereof for any author-

ized purpose, such governing board shall pro-

vide therefor by ordinance or resolution, duly

passed and adopted and spread at length on
the permanent record of its proceedings, which
ordinance or resolution shall specify and state

the amount and purpose of such proposed bond
issue, the ultimate maturity of such bond issue,

and that the annual bond maturities thereof

shall be amortized and payable in accordance
with the provisions of this act."

'

' Section 55-204. Bonds—Form and Recitals.—
Each bond shall be numbered consecutively

and shall be payable and paid to bearer, in

numerical order, lowest numbers first, and
shall state and recite upon the face thereof the

purpose for which the same is issued, the prin-

cipal amount thereof, rate of interest thereon,

date of issue, time and place or places of pay-
ment, and that it is issued in conformity with
and after full compliance with the constitution

of Idaho and this act and all other laws applic-

able thereto, and that the full faith, credit and
all taxable property within the issuing corpora-
tion are and shall continue pledged for and
until the full payment of the principal and
interest thereof; and there may be set forth
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upon the face of said bonds such other state-

ments and recitals as are customary and not
prohibited by law."

*' Section 55-212. Bonds for Each Purpose a

Distinct Series.—
All bonds authorized by the vote of the

electors upon a distinct proposition submitted

unto them or authorized by any governing
board where no popular election is required by
law and for one jDurpose, shall constitute a dis-

tinct series, the bonds of which may be issued

by any such governing board in separate issues,

if deemed by such governing board to be to the

best interest of the issuer so to do. The bonds
of each series and of each of the issues there-

under shall be distinguished upon the face of

each of such bonds by some distinguishing

numbers or letters or descriptive language as

may be determined by any such governing
board; and the bonds of each such issue shall

be numbered from one upwards consecutively."

From these sections, it will be seen that the city

has no power to contract jointly with reference to

these separate issues. The law requires that neither

project shall result in an indebtedness or liability

in excess of the amount authorized; that in case a

less amount shall be sufficient for either of said

projects, the bond indebtedness of that issue shall

be reduced to the extent thereof. Under the plan

proposed, it would be tempting, easy and undoubt-

edly would result in the use of funds from one

authorized issue to construct the plant of the other.

This contract and ordinance violates not only the

letter, but the spirit of the statute.
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THE ORDER GRANTING THE INJUNCTION MUST
BE AFFIRMED UNDER THE TERMS OF THE
EMERGENCY RELIEF APPROPRIATION ACT OF
1935

The Emergency Relief Appropriation Act of

1935 approved April 8, 1935, Public Resolution

—

No. 11—Tltli Congress, provides among other

things

:

u* * * ^j^^g appropriation shall be avail-

able for the following classes of projects, and
the amounts to be used for each class shall

not, except as hereinafter provided, exceed the

respective amoimts stated, namely: * * *

(g) loans or grants, or both, for projects

of States, Territories, Possessions, including

subdivisons and agencies thereof, municipal-

ities, and the District of Columbia, and self-

liquidating projects of public bodies thereof,

where, in the determination of the President,

not less than twenty-five per centum of the loan

or the grant, or the aggregate thereof, is to be

expended for work under each particular pro-

ject, $900,000,000."

The purpose of the amendment was to limit pro-

jects for which loans and grants can be made to

those where not less than 25% of the loan or grant,

or the aggregate thereof, is to be expended for

work upon such particular project.

In this case, the bill shows that only $29,000 is

to be expended for labor in the construction and

installation of the Diesel engine power plant and
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electric distribution system plus a share of the

expenditure of $6,900 for labor for a building to

house the engine and also to house the pumps for

a water system.

In Ehj vs. Northern Pacific Railway Co., 197 U.

S. 1, the Supreme Court held that an act of Con-

gress passed even after the decision in a particular

case in the lower court and which affects the merits

of that case, will be controlling upon the Supreme

Court and may be called to its attention by brief.

GRANTING OF TEMPORARY INJUNCTION A
MATTER OF DISCRETION

The question of granting a temporary injunction

pending the decision in this case was one which

rested in the sound discretion of the trial court and

its decision should not be reviewed unless it appears

that that legal discretion was improvidently exer-

cised.

Jdnlw-State Mining d Dev. Co. vs. Bunker
Hill (& Sullivan M. d C. Co., 121 Fed. 973.

Respectfully submitted,

JOHN P. GRAY,
A. J. G. PRIEST,
W. F. McNAUGHTON,
ROBT. H. ELDER,

Attorneys for Appellee.
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We are including herein statements of authority

to which we have referred in the brief, showing the

executive construction given to the General Wel-

fare Clause and quotations from authorities with

respect thereto:

JEFFERSON

Jefferson ^s opinion on the Bank of the United

States, contains the following statement:

"To lay taxes to provide for the general
welfare of the United States is to lay taxes

for the purpose of providing for the general
welfare. For the laying of taxes is the power,
and the general welfare the purpose, for which
the power is to be exercised. Congress are not
to lay taxes ad lihitum, for any purpose they
please; but only to pay the debts, or provide
for the welfare of the Union. In like manner
they are not to do anything they please to pro-
vide for the general welfare, but only to lay
taxes for that purpose. To consider the latter

phase not as describing the purpose of the first,

but as giving a distinct and independent power
to do any act they please which might be for
the good of the Union, would render all the
preceding and subsequent enumerations of
power completely useless. It would reduce the
whole instrument to a single phase, that of
instituting a congress with power to do what-
ever would be for the good of the United
States; and, as they would be the sole Judges
of the good or evil, it would also be a power
to do whatever evil they pleased. It is an
established rule of construction, where a phrase
will bear either of two meanings, to give that
which will allow some meaning to the other
parts of the instrument, and not that which
will render all the others useless. Certainly,



no siicli imiYersal power was meant to be given

them. It was intended to lace them up strictly

within the enumerated powers, and those with-

out which, as means, those powers could not

be carried into eifect.'*

Writings of Thomas Jefferson, Library Edi-

tion, 1903, Vol. Ill, p. 148; also

Story on the Constitution, Sec, 926.

In his Sixth Annual Message of December 2,

1806, Jefferson again recognizes the Madison inter-

pretation is the correct one. He says:

^* Their patriotism would certainly prefer its

continuance and application to the great pur-

poses of the public education, roads, rivers,

canals, and such other objects of public im-

provement as it may be thought proper to add
to the constitutional enumeration of Federal
powers. By these operations new channels of

commimication will be opened between the

States, the lines of separation will disappear,

their interests will be identified and their union
cemented by new and indissoluble ties. Educa-
tion is here placed among the articles of public

care, not that it would be proposed to take its

ordinary branches out of the hands of private

enterprise, which manages so much better all

the concerns to which it is equal, but a public

institution can alone supply those sciences which
though rarley called for are yet necessary to

complete the circle, all the parts of which con-

tribute to the improvement of the country and
some of them to its preservation. The subject

is now proposed for the consideration of Con-
gress, because if approved by the time the
State legislatures shall have deliberated on this

extension of the Federal trusts, and the laws
shall be passed and other arrangements made



for their execution, the necessary funds will be
on hand and without employment. I suppose
an amendment to the Constitution, by consent
of the States, necessary, because the objects
now recommended are not among those enum-
erated in th Constitution, and to which it per-
mits the public moneys to be applied.

"The present consideration of a national
establishment for education particularly is rend-
ered proper by this circumstance also, that if

Congress approving the proposition, shall yet
think it more eligible to found it on a donation
of lands, they have it now in their power to

endow it with those which will be among the
earliest to produce the necessary income."

Messages and Papers of the Presidents, Vol.

1, pp. 409-410.

MADISON

Madison's Veto Message of March 3, 1817, Mes-

sages and Papers of the Presidents, Vol. 1, pp.

584, 585. In this message it is said:

"The legislative powers vested in Congress
are specified and enumerated in the eighth
section of th first article of the Constitution,
and it does not appear that the power pro-
posed to be exercised by the bill is among the
enumerated powers, or that it falls by and
just interpretation within the power to make
laws necessary and proper for carrying into
execution those or other powers vested by the
Constitution in the Government of the United
States. * * *

"To refer the power in question to the
clause 'to provide for the common defense and
general welfare' would be contrary to the



established and consistent rules of interpre-

tation, as rendering" the special and careful

enumeration of powers which follow the clause

nugatory and improper. Such view of the

Constitution would have the effect of giving

to Congress a general power of legislation in-

stead of the defined and limited one hitherto

understood to belong to them, the terms * com-
mon defense and general welfare' embracing
every object and act within the purview of a

legislative trust. It would have the effect of

subjecting both the Constitution and laws of

the several States in all cases not specifically

exempted to be superseded by laws of Con-
gress, it being expressly declared *that the

Constitution of the United States and laws

made in pursuance thereof shall be the supreme
law of the land, and the judges of every

State shall be ])ound thereby, anything in the

constitution or laws of any State to the con-

trary notwithstanding.' Such a view of the

Constitution, finally, would have the effect of

excluding the judicial authority of the United

States from its participation in guarding the

boundary between the legislative powers of

the General and the State Governments, inas-

much as questions relating to the general wel-

fare, being questions of policy and expediencj%

are unsusceptible of judicial cognizance and
decision.

"A restriction of the power 'to provide for

the conmion defense and general welfare' to

cases which are to be provided for by the

expenditure of money would still leave within

the legislative power of Congress all the great

and most important measures of Government,

money being the ordinary and necessary means
of carrying them into execution.
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"If a g^eneral jjower to constnicf roads and
canals, and to improve the navigation of water
courses, with the train of powers incident
thereto, be not possessed by Congress, the
assent of the States in the mode provided in
the bill cannot confer the power. The only
cases in which the consent and cession of par-
ticular States can extend the power of Con-
gress are those specified and provided for in
the Constitution."

He suggests that an amendment might give such

power to the Federal Government.

Madison's letter to Andrew Stevenson contains

a complete statement of his views with reference

to the General Welfare Clause. It is printed in

Vol. IX, p. 411, Writings of Madison, Hunt Edi-

tion, also Madison's Works, published by Order

of Congress, Vol. IV, p. 121. It is as follows:

"To Andrew Stevenson. Mad. Mss.

Montpr., Novr. 27, 1830,

Dr. Sir. I have reed, your very friendly
favor of the 20th instant, referring to a conver-
sation when I had lately the pleasure of a visit

from you, in which you mentioned your belief

that the terms 'common defence & general wel-
fare' in the 8th section of the first article of
the Constitution of the U. S. were still re-

garded by some as convejdng to Congress a sub-
stantive & indefinite power, and in which I com-
municated my views of the introduction and
occasion of the terms, as precluding that com-
ment on them, and you express a wish that I
would repeat those views in the answer to your
letter.



However disinclined to the discussion of such

topics at a time when it is so difficult to separ-

ate in the minds of many, questions purely
constitutional from the party polemics of the

day, I yield to the precedents which you think

I have imposed on myself, & to the considera-

tion that without relying on my personal recol-

lections, which your partiality over-values, I
shall derive my construction of the passage in

question from sources of information & evi-

dence known or accessible to all who feel the

importance of the subject, and are disposed to

give it a i^atient examination.

In tracing the history & determining the im-
port of the terms 'common defence & general
welfare' as found in the text of the Constitu-

tion, the following lights are furnished by the

printed Journal of the Convention which
formed it:

The terms appear in the general propositions
offered May 29, as a basis for the incipient

deliberations, the first of which 'Resolved that

the articles of Confederation ought to be so cor-

rected & enlarged as to accomplish the objects

proposed by their institution, namely, common
defence, security of liberty and general welfare.'

On the day following, the proposition was ex-

changed for 'Resolved that a Union of the

States merely Federal will not accomplish the

objects proposed by the Articles of Confedera-
tion, namely, common defence, security of lib-

erty and general welfare.'

The inference from the use here made of the
terms & from the proceedings on the subsequent
propositions is, that altho common defence &
general welfare were objects of the Confedera-
tion, they were limited objects, which ought to

be enlarged by an enlargement of the particular
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powers to which they were limited, and to be
accomplished by a change in the structure of

the Union from a form merely Federal to one
partly national ; and as these general terms are
prefixed in the like relation to the several legis-

lative powers in the new charter, as they were
in the old, they must be understood to be under
like limitations in the new as in the old.

In the course of the proceedings between the

30th of May and the 6th. of Augt., the terms
common defence & general welfare, as well as

other equivalent terms, must have been drop-
ped; for they do not appear in the Draft of a

Constitution, reported on that day by a com-
mittee appointed to prepare one in detail, the

clause in which those terms were afterward
inserted, being in the Draft simply, 'The
Legislature of the U. S. shall have power to

lay & collect taxes, duties, imposts, & excises.'

The manner in which the terms became trans-

planted from the old into the new system of

Government, is explained by a course some-
what adventitiously given to the proceedings
of the Convention.

On the 18th. of Augst. among other proposi-
tions referred to the committee which had re-

ported the draft, was one 'to secure the pay-
ment of the public debt' and

On the same day was appointed a committee
of eleven members, (one from each State) 'to

consider the necessity & expediency of the debts

of the several States, being assumed by the

U. States.'

On the 21st. of Augst. this last committee
reported a clause in the words following: 'The
Legislature of the U. States shall have potver



to fulfil the eng:ap:enients which 1mve heen en-

tered into by Conp;ress, and to discharge as

well the debts of the U. States, as the debts

incurred by the sereral States during the late

war, for the common defence and general tvel-

fare; conforming herein to the 8th of the Art-

icles of Confederation the language of which
is, that 'all charges of war, and all other ex-

penses that shall be incurred for the common
defence and general welfare, and allowed by
the U. S. in Congress assembled, shall be

defrayed out of a common Treasury' &c.

On the 22d. of Augst. the committee of fiive

reported among other additions to the clause

giving power 'to lay and collect taxes imposts

& excises,' a clause in the words following,

*for pa}Tnent of the debts and necessary ex-

penses,' with a proviso qualifying the duration

of Revenue laws.

This Report l^eing take up, it was moved,
as an amendment, that the clause should read,

*The Legislature shall fulfill the engagements
and discharge the debts of the U. States.'

It was then moved to strike out 'discharge

the debts,' and insert, 'liquidate the claims,'

which being rejected, the amendment was
agreed to as proposed, viz.: 'The Legislature

shall fulfil the engagements and discharge the

debts of the United States.'

On the 23d. of Augst. the clause was made to

read 'The legislature shall fulfil the engage-
ments and discharge the debts of the U. States,

and shall have the power to lay & collect taxes

imposts & excises' the two powers relating to

taxes & debts being merely transposed.
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On the 25tli. of August the clause was again
altered so as to read 'All debts contracted and
engagements entered into by or under the

authority of Congress, (the Revolutionary Con-
gress) shall be as valid under this constitution

as under the Confederation.'

This amendment was followed by a proposi-

tion referring to the powers to lay & collect

taxes, &c. and to discharge the (old debts) to

add, 'for payment of said debts, and for de-

fraying the expenses that shall he incurred for
the common defence and general welfare.' The
proposition was disagreed to, one State only
voting for it.

Sept. 4. The committee of eleven reported
the following modification—'The Legislature
shall have power to lay &: collect taxes duties

imposts and excises, to pay the debts and pro-
vide for the coramon defence & general wel-

fare;' thus retaining the terms of the Articles

of Confederation, & covering by the general
term 'debts,' those of the old Congress.

A special j)rovision in this mode could not
have been necessary for the debts of the new
Congress: For a power to provide money,
and a power to perform certain acts of which
money is the ordinary & appropriate means,
must of course carry with them a power to pay
the expense of performing the acts. Xor was
any special provision for debts proposed, till

the case of the Revolutionary debts was
brought into view ; and it is a fair presumption
from the course of the varied propositions
which have been noticed, that but for the old

debts, and their association with the terms
'common defence & general welfare,' the clause
would have remained as reported in the first

draft of a Constitution, expressing generally,
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*a power in Congress to lay and collect taxes,

duties, imposts & excises,' without any addition

of the phrase, 'to provide for the common de-

fence & general welfare.' With this addition,

indeed, the language of the clause being in con-

formity with that of the clause in the Articles

of Confederation, it would be qualified, as in

those articles, by the specification of powers
subjoined to it. But there is sufficient reason

to suppose that the terms in question would
not have geen introduced but for the introduc-

tion of the old debts, with which they happened
to stand in a familiar tho' inoperative relation.

Thus introduced, however, they passed undis-

turbed thro' the subsequent stages of the Con-
stitution.

If it be asked why the terms 'common de-

fence & general welfare,' if not meant to con-

vey the comi:>rehensive power which taken
literally they express, were not qualified & ex-

plained by some reference to the particular

powers subjoind, the answer is at hand, that

altho' it might easily have been done, and ex-

perience shows it might be well if it had been
done, yet the omission is accounted for by an
inattention to the phraseology, occasioned,

doubtless, by its identity with the harmless
character attached to it in the instrument from
which it was borrowed.

But may it not be asked with infinitely more
propriety, and without the possibility of a
satisfactoiy answer, why, if the terms were
meant to embrace not only all the powers
particularly expressed, but the indefinite

power which has been claimed under them, the
intention was not so declared; why, on that

supposition, so much critical labor was em-
Xdoyed in enumerating the particular powers,
and in defining and limiting their extent?
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Tlie variations & vicissitudes in tlie modifica-
tion of the clause in which, the terms 'common
defence & general welfare' appear, are remark-
able, and to be not otherwise explaind than hy
differences of opinion concerning the necessity

or the form of a constitutional provision for the
debts of the Revolution; some of the members
apprehending improper claims for losses, hy
depreciated emissions of bills of credit; others
an evasion of proper claims if not positively

brought within the authorized functions of the
new Govt., and others again considering the
past debts of the U. States as sufficiently se-

cured by the principle that no change in the
Govt, could change the obligations of the na-
tion. Besides the indications in the Journal^
the history of the period sanctions this ex-
planation.

But it is to be emphatically remarked, that
in the multitude of motions, propositions, and
amendments, there is not a single one having
reference to the terms 'common defence & gen-
eral welfare' unless we were so to understand
the proposition containing them made on Aug.
25, which was disagreed to by all the States
except one.

The obvious conclusion to which we are
brought is, that these terms copied from the
Articles of Confederation, were regarded in the
new as in the old instrument, merely as general
terms explained & limited by the subjoined
specifications ; and therefore requiring no criti-

cal attention or studied precaution.

If the practice) of the Revolutionary Congress
be pleaded in opposition to this view of the
case, the plea is met by the notoriety that on
several accounts the practice of that Body is
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not the expositor of the 'Articles of Confeder-

ation. ' These articles were not in force till they

were finally ratified by Maryland in 1781. Prior

to that event, the power of Congress was
measured by the exigencies of the war, and de-

rived its sanction from the acquiescence of the

States. After that event, habit and a continued

expediency, amounting often to a real or appar-

ent necessity, prolonged the exercise of an un-

defined authority; which was the more readily

overlooked, as the members of the body held

their seats during pleasure, as its acts, partic-

ularly after the failure of the Bills of Credit,

depended for their efficacy on the will of the

States; and as its general impotency became
manifest. Examples of departure from the pre-

scribed rule, are too well known to require

proof. The case of the old Bank of N. America
might be cited as a memorable one. The incor-

ating ordinance grew out of the inferred neces-

sity of such an Institution to carry on the war,

by aiding the finances which were starving

under the neglect or inability of the States to

furnish their assessed quotas. Congress was at

the time so much aware of the deficient author-

ity, that they recommended it to the State Leg-

islatures to pass laws giving due effect to the

ordinance; whicii was done by Pennsylvania
and several other States. In a little time, how-
ever, so much dissatisfaction arose in Pennsyl-

vania, where the bank was located, that it was
proposed to repeal the law of the State in sup-

port of it. This brought on attempts to vindicate

the adequacy of the power of Congress to in-

corporate such an Institution. Mr. Wilson,

justly distinguished for his intellectual pow-
ers, being deeply impressed with the import-

ance of a bank at such a crisis, published a

small pamphlet entitled 'Considerations on the

Bank of N. America,' in which he endeavored
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to derive the power from the nature of the
union in which the Colonies were declared &
became independent States, and also from the
tenor of the 'Articles of Confederation' them-
selves. But what is particularly worthy of
notice is, that with all his anxious search in

those articles for such a power he never
glanced at the terms 'coromon defence & gen-
eral welfare' as a source of it. He rather chose
to rest the claim on a recital in the text, 'that

for the more convenient management of the
general interests of the United States, Dele-
gates shall be annually appointed to meet in
Congress, which, he said, implied that the
United States had general rights, general pow-
ers, and general obligations, not derived from
any particular State, nor from all the particular

States taken separately, but resulting from the

union of the whole,' these general powers not
being controlled by the Article declaring that

each State retained all powers not granted by
the articles, because 'the individual States
never possessed & could not retain a general
power over the others.'

The authority & argument here resorted to,

if proving the ingenuity & patriotic anxiety of

the author on one hand, show sufficiently on
the other, that the terms common defence and
general welfare cd. not, according to the known
acceptation of them, avail his object.

That the terms in question were not sus-

pected in the Convention which formed the

Constitution of any such meaning as has been
constructively applied to them may be pro-

nounced with entire confidence. For it exceeds

the possibility of belief, that the known advo-

cates in the Convention for a jealous grant &
cautious definition of Federal powers, should
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have silently permitted the introduction of
words or phrases in a sense rendering fruitless
the restrictions & definitions elaborated by
them.

Consider for a moment the immeasurable
difference between the Constitution limited in
its powers to the enumerated objects; and
expounded as it would be by the import
claimed for the phraseology in question. The
difference is equivalent to two Constitutions,
of characters essentially contrasted with each
other, the one possessing powers confined to
certain specified cases, the other extended to all
cases whatsoever; for what is the case that
would not be embraced by a general power to
raise money, a power to provide for the gen-
eral welfare, and a power to pass all laws neces-
sary & proper to carry these powers into execu-
tion; all such provisions and laws superseding
at the same time, all local laws & constitutions
at variance with them. Can less be said, with
the evidence before us furnished by the Jour-
nal of the Convention itself, than that it is
impossible that such a Constitution as the lat-
ter would have been recommended to the States
by all the members of that Body whose names
were subscribed to the instrument.

Passing from this view of the sense in which
the terms common defence & general welfare
were used by the Framers of the Constitution,
let us look for that in which they must have
been understood by the Conventions, or rather
by the people, who thro' their Conventions,
accepted & ratified it. And here the evidence is
if possible still more irresistible, that the terms
could not have been regarded as giving a scope
to federal legislation, infinitely more objection-
able than any of the specified powers which
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produced such strenuous opposition, and calls

for amendments which might he safeguards
against the dangers apprehended from them.

Without recurring to the published debates

of those Conventions, which, as far as they can
be relied on for accuracy, would it is believed

not impair the evidence furnished by their

recorded proceedings, it will suffice to consult

the list of amendments pro]30sed by such of the

Conventions as considered the powers granted
to the new Grovernment too extensive or not
safely defined.

Besides the restrictive & explanatory amend-
ments to the text of the Constitution it may
be observed, that a long list was premised under
the name and in the nature of 'Declarations of
Rights;' all of them indicating a jealousy of
the federal powers, and an anxiety to multiply
securities against a constructive enlargement
of them. But the appeal is more particularly

made to the number & nature of the amend-
ments proposed to be made specific & integral

parts of the Constitutional text.

No less than seven States, it appears, con-

curred in adding to their ratifications a series

of amendments wch. they deemed requisite. Of
these amendments, nine were proposed by the

Convention of Massachusetts, five by that of S.

Carolina, twelve by that of N. Hampshire,
twenty by that of Virginia, thirty-three by that

of N. York, twenty-six by that of N. Carolina,

twenty-one by that of R. Island.

Here are a majority of the States, propos-

ing amendments, in one instance thirty-three

by a single State; all of them intended to cir-

cumscribe the powers granted to the General
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GoTernment, by explanations, restrictions or

prohibitions, witliout including a single prop-

osition from a single State referring to the

terms common defence & general welfare;

which if understood to convey the asserted

power, could not have failed to be the power
most strenuously aimed at, because evidently

more alarming in its range, than all the powers
objected to put togetter; and that the terms

should have passed altogether unnoticed by the

many eyes wch. saw danger in terms & phrases

employed in some of the most minute & limited

of the enumerated powers, must be regarded as

a demonstration, that it was taken for granted

that the terms were harmless, because explained

& limited as in the 'Articles of Confederation,'

by the enumerated powers which followed them.

A like demonstration, that these terms were
not understood in any sense that could invest

Congress with powers not otherwise bestowed
by the constitutional charter, may be foimd in

what passed in the first session of the first

Congress, when the subject of amendments was
taken up, with the conciliatory view of freeing

the Constitution from objections which had
been made to the extent of its powers, or to

the unguarded terms employed in describing

them. Not only were the terms 'common defence

and general welfare' unnoticed in the long list

of amendments ])rought forward in the outset;

but the Journals of Congs. show that, in the

progress of the discussions, not a single prop-

osition was made in either branch of the Legis-

lature which referred to the phrase as admit-

ting a constructive enlargement of the granted

powers, and requiring an amendment guarding

against it. Such a forebearance & silence on
such an occasion, and among so many members
who belonged to the part of the nation which



18

called for explanatory & restrictive amend-
ments, and who had been elected as known ad-
vocates for them, cannot be accounted for with-
out supposing that the terms 'common defence
& general welfare' were not at that time deemed
susceptible of any such construction as has
since been applied to them.

It may be thought, perhaps, due to the sub-
ject, to advert to a letter of Octr. 5, 1787, to

Samuel Adams, and another of Oct. 16 of the
same year to the Governor of Virginia, from
R. H. Lee, in both which it is seen that the
terms had attracted his notice, and were appre-
hended by him 'to submit to Congress every
object of human Legislation.' But it is partic-

ularly worthy of Remark, that, although a
member of the Senate of the IT. States, when
amendments of the Constitution were before
that house, and sundry additions & alterations

were there made to the list sent from the other^

no notice was taken of these terms as pregnant
with danger. It must be inferred that the opin-
ion formed by the distinguished member at
the first view of the Constitution, & before it

had been fully discussed & elucidated, had been
changed into a conviction that the terms did
not fairly admit the construction he had orig-

inally put on them, and therefore needed no
explanatory precaution agst. it.

Allow me, my dear sir, to express on this

occasion, what I always feel, an anxious hope
that as our Constitution rests on a middle
ground between a form wholly national and
one merely federal, and on a division of the
powers of the Govt, between the States in their

united character and in their individual char-
acter, this peculiarity of the system will be
kept in view, as a key to the sound interpreta-
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tioii of the instriuneiit, and a warning agst. any

doctrine that would either enable the States to

invalidate the powers of the U. States, or con-

fer all power on them.

I close these remarks which I fear may be

found tedious with assurances of my great

esteem, and best regards."

*' Supplement to the letter of November 27,

1830, to A. Stevenson, on the phrase ^com-

mon defence and general welfare.'—On the

power of indetinite appropriation of money
by Congress.

It is not to be forgotten, that a distinction

has been introduced between a power merely

to appropriate money to the common defence

& general welfare, and a power to emplow all

the means of gviing full effect to objects em-

braced by the terms.

1. The first observation to be here made is,

that an express power to appropriate money
authorized to be raised, to objects authorized

to be provided for, could not, as seems to have

been supposed, be at all necessary; and that

the insertion of the power 'to pay the debts,'

&c., is not to be referred to that cause. It has

been seen, that the particular expression of the

power originated in a cautious regard to debts'

of the United States antecedent to the radical

change in the Federal Government; and that,

but for that consideration, no particular ex-

pression of an appropriating power would
probably have been thought of. An express

power to raise money, and an express power
(for example) to raise an army, would surely

imply a power to use the money for that

purpose. And if a doubt could possibly arise
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as to the implication, it would be completely
removed by the express power to pass all laws
necessary and proper in such cases.

2. But admitting the distinction as alleged,

the appropriating power to all objects of 'com-
mon defence and general welfare' is itself of

sufficient magnitude to render the preceding
views of the subject applicable to it. Is it

credible that such a power would have been
unnoticed and unopposed in the Federal Con-
vention? in the State Conventions, which con-

tended for, and proposed restrictive and ex-

planatory amendments? and in the Congress
of 1789, which reconmiended so many of these

amendments? A power to impose unlimited
taxes for unlimited purposes could never have
escaped the sagacity and jealousy which were
awakened to the many inferior and minute
powers which were criticised and combated
in those public bodies.

3. A power to appropriate money, without
a power to apply it in execution of the object

of appropriation, could have no effect but to

lock it up from public use altogether; and if

the appropriating power carries with it the

power of application and execution, the dis-

tinction vanishes. The power, therefore, means
nothing, or what is worse than nothing, or it

is the same thing with the sweeping power
'to provide for the common defence and general
welfare.

'

4. To avoid this dilemma, the consent of the

States is introduced as justifying the exercise
of the power in the full extent within their

respective limits. But it would be a new doc-

trine, that an extra-constitutional consent of

the parties to a Constitution could amplify the
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jurisdiction of the constituted Government.
And if this could not be done by the concur-
ring consents of all the States, what is to be
said of the doctrine that the consent of an
individual State could authorize the applica-

tion of money belonging to all the States to

its individual purposes'? Whatever be the pre-

sumption that the Government of the whole
would not abuse such an authority by a par-

tiality in expending the public treasure, it is

not the less necessary to prove the existence

of the power. The Constitution is a limited

one, possessing no power not actually given,

and carrying on the face of it a distrust of

power beyond the distrust indicated by th(j

ordinary forms of free Government.

The peculiar structure of the Government,
which combines an equal representation of

unequal numbers in one branch of the Legis-

lature, with an equal representation of equal
immbers in the other, and the peculiarity which
invests the Government with selected powers
only, not intrusting it even with every power
^vithdra^vn from the local governments, prove
not only an apprehension of abuse from ambi-
tion or corruption in those administering the

Government, but of oppression or injustice

from the separate interests or views of

the constituent bodies themselves, taking effect

through the administration of the Government.
These peculiarities were thought to be safe-

guards due to minorities having peculiar inter-

ests or institutions at stake, against majorities

who might be tempted by interest or other

motives to invade them; and all such minor-
ities, however composed, act with consistency in

opposing a latitude of construction, partic-

ularly that which has been applied to the

terms 'common defence and general welfare,'
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wliicli would impair the security intended for
minor parties. Whether the distrustful precau-
tion interwoven in the Constitution was or was
not in every instance necessary; or how far,

with certain modifications, any farther powers
might be safely and usefully granted, are ques-
tions which were open for those who framed
the great Federal Charter, and are still open to
those who aim at improving it. But while it

remains as it is its true import ought to be
faithfully observed; and those who have most
to fear from constructive innovations ought to
be most vigilant in making head against them.

But it would seem that a resort to the con-
sent of the State Legislatures, as a sanction
to the appropriating power, is so far from be-
ing admissible in this case, that it is precluded
by the fact that the Constitution has expressly
provided for the cases where that consent was
to sanction and extend the power of the na-
tional Legislature. How can it be imagined that
the Constitution, when pointing out the cases
where such an effect was to be produced,
should have deemed it necessary to be positive

and precise with respect to such minute spots
as forts, &c., and have left the general effect

ascribed to such consent to an argumentative,
or, rather, to an arbitrary construction? And
here again an appeal may be made to the in-

credibility that such a mode of enlarging the
sphere of federal legislation should have been
unnoticed in the ordeals through which the
Constitution passed, by those who were
alarmed at many of its powers bearing no
comparison with that source of power in point
of importance.

5. Put the case that money is appropriated
to a canal to be cut within a particular State;

how and by whom, it may be asked, is the
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inoiieT to be applied and tlie work to be exe-

cuted? By agents under the authority of the

Greneral Government'? then the power is no
longer a mere appropriating power. By agents

under the authority of the States? then the

State becomes either a branch or a function-

ary of the Executive authority of the United
States; an incongruity that speaks for itself.

6. The distinction between a pecuniary
power only, and a plenary power 'to provide
for the common defence and general welfare,'

is frustrated by another reply to which it is

liable. For if the clause be not a mere intro-

duction to the enumerated powers, and re-

stricted to them, the power to provide for the

common defence and general welfare stands as

a distinct substantive power, the first on the

list of legislative powers; and not only involv-

ing all the powers incident to its execution,

but coming within the purview of the clause

concluding the list, which expressly declares

that Congress may make all laws necessary and
proper to carry into execution the foregoing
powers vested in Congress.

The result of this investigation is, that the

terms 'common defence and general welfare'

owed their induction into the text of the Con-
stitution to their connexion in the 'Articles of

Confederation,' from which they were copied,

with the debts contracted by the old Congress,
and to be provided for by the new Congress;
and are used in the one instrument as in the

other, as general terms, limited and explained

by the particular clauses subjoined to the

clause containing them; that in this light they

were viewed thi'oughout the recorded proceed-

ings of the Convention which framed the Con-
stitution; that the same was the light in which
they were viewed by the State Conventions



24

which ratified the Constitution, as is shown by
the records of their proceedings ; and that such

was the case also in the first Congress under
the Constitution, according to the evidence of

their journals, when digesting the amend-
ments afterward made to the Constitution. It

equally appears that the alleged power to

appropriate money to the 'common defence

and general welfare' is either a dead letter,

or swells into an unlimited power to provide
for unlimited purposes, by all the means neces-

sary and proper for those purposes. And it

results finally, that if the Constitution does

not give to Congress the unqualified power to

provide for the common defence and general

welfare, the defect cannot be supplied by the

consent of the States, unless given in the form
prescribed by the Constitution itself for its

own amendment.

As the people of the United States enjoy the

great merit of having established a system of

Government on the basis of human rights, and
of giving to it a form without example, which,

as they believe, unites the greatest national

strength with the best security for public

order and individual liberty, they owe to them-
serves, to their posterity, and to the world, a
preservation of the system in its purity, its

symmetry, and its authenticity. This can only
be done by a steady attention and sacred regard
to the chartered boundaries between the portion
of power vested in the Government over the

whole, and the portion undivested from the

several Governments over the parts composing
the whole; and by a like attention and regard
to the boundaries between the several depart-
ments, Legislative, Executive, and Judiciary,
into which the aggregate power is divided.

Without a steady eye to the land-marks be-

tween these departments, the danger is always
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to be apprehend'ed, either of mutual encroacli-

ments, and alternate ascendencies incompatible

with the tranquil enjoyment of private rights,

or of a concentration of all the departments
of power into a single one, universally acknowl-

edged to be fatal to public liberty.

And without an equal watchfulness over the

great landmarks between the General Govern-
ment and the particular Governments, the dan-

ger is certainly not less, of either a gradual

relaxation of the band which holds the latter

together, leading to an entire separation, or of

a gradual assumption of their powers by the

former, leading to a consolidation of all the

Governments into a single one.

The two vital characteristics of the political

system of the United States are, first, that the

Government holds its powers by a charter

granted to it by the people; second, that the

powers of Government are formed into two
grand divisions—one vested in a Government
over the whole community, the other in a num-
ber of independent Governments over its com-
ponent parts. Hitherto charters have been
written grants of privileges by Governments
to the people. Here they are written grants

of power by the people to their Governments.

Hitherto, again, all the powers of Govern-
ment have been, in effect, consolidated into one
Government, tending to faction and a foreign

yoke among a people within narrow limits, and
to arbirtrary rule among a people spread over

an extensive region. Here the established sys-

tem aspires to such a division and organization

of power as will provide at once for its har-

monious exercise on the true principles of

liberty over the parts and over the whole, not-

withstanding the great extent of the whole;
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the system forming an innovation and an epoch
in the science of Grovernment no less honorable
to the people to whom it owed its birth, than
suspicious to the political welfare of all others

who may imitate or adopt it.

As the most arduous and delicate task in

this great work lay in the untried demarkation
of the line which divides the general and the
particular Governments by an enumeration
and definition of the powers of the former, more
esiDecially the legislative powers; and as the
success of this new scheme of polity essentially

depends on the faithful observance of this par-
tition of powers, the friends of the scheme, or

rather the friends of liberty and of man, can-
not be too often earnestly exhorted to be
watchful in marking and controlling encroach-
ments by either of the Governments on the
domain of the other."

In his letter to Edmund Pendleton, dated Janu-

ary 21, 1792, Madison's Works, Vol. I, p. 545, he

says:

"I have reserved for you a copy of the Re-
port of the Secretary of the Treasury on Manu-
factures, for which I hoped to have found be-

fore this a private conveyance, it being rather
bulky for the mail. Having not yet succeeded
in hitting on an opportunity, I send you a part
of it in a newspaper, which broaches a new
Constitutional doctrine of vast consequence,
and demanding the serious attention of the pub-
lic. I consider it myself as subverting the fun-
damental and characteristic principle of the

Government; as contrary to the true and fair,

as well as the received construction, and as

bidding defiance to the sense in which the Con-
stitution is known to have been proposed, advo-

i
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cated, and adopted. If Congress can do what-
ever in tlieir discretion can be done hy money,
and will promote the General Welfare, the

Government is no longer a limited one, possess-

ing enumerated powers, but an indefinite one,

subject to particular exceptions. It is to be re-

marked that the phrase out of which this doc-
trine is elaborated is copied from the old
Articles of Confederation, where it was always
understood as nothing more than a general
caption to the specified powers, and it is a fact

that it was preferred in the new instrument
for that very reason, as less liable than any
other to misconstruction."

Madison's statement with reference to the Gen-

eral Welfare Clause in the XLI Federalist is in-

corporated in the main brief.

Among the Virginia Resolutions of 1799, with

respect to the Alien and Sedition laws, two of them,

attributed to Madison, read as follows:

'* *That this Assembly doth explicitly and
peremptorily declare, that it views the powers
of the Federal Government as resulting from
the compact to which the States are parties,

as limited by the plain sense and intention of

the instrument constituting that compact—as

no further valid than they are authorized by
the grants enumerated in that compact; and
that in case of a deliberate, palpable, and dan-
gerous exercise of other powers, not granted by
the said compact, the States who are parties

thereto have the right and are in duty bound
to interpose for arresting the progress of the
evil, and for maintaining within their respec-
tive limits the authorities, rights, and liberties

appertaining to them.' "
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** *TIiat the General Assembly doth also ex-
press its deep regret that a spirit has in sundry
instances been manifested by the Federal Gov-
ernment to enlarge its powers by forced con-
structions of the constitutional charter which
defines them; and that indications have ap-
peared of a design to expound certain general
phraseSy (which, having been copied from the
very limited grant of powers in the former
Articles of Confederation, were the less liable

to be misconstrued), so as to destroy the mean-
ing and effect of the particular enumeration
which necessarily explains and limits the gen-
eral phrases, and so as to consolidate the States

by degrees into one sovereignty, the obvious
tendency and inevitable result of which would
be to transform the present republican system
of the United States into an absolute, or at

best a mixed, monarchy/ "

In the Report on the Virginia Resolutions it is

said:

'"The other questions presenting themselves

are—1. Whether indications have appeared of

a design to expound certain general phrases

copied from the ^Articles of Confederation,'

so as to destroy the effect of the particular

enumeration explaining and limiting their

meaning. 2. Whether this exposition would
by degrees consolidate the States into one
sovereignty. 3. Whether the tendency and re-

sult of this consolidation would be to trans-

form the republican system of the United
States into a monarchy.

1. The general phrases here meant, must
be those 'of providing for the common defence

and general welfare.'
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In tlie 'Articles of Confederation,' plirases

are used as follows, in Article VIII: 'All

charges of war, and all other expenses that

shall be incurred for the common defence and
general welfare, and allowed by the United
States in Congress assembled, shall be defrayed
out of the common treasury, which shall be
supplied by the several States in proportion to

the value of all land wdthin each State, granted
to or surveyed for any person, as such land
and the buildings and improvements thereon
shall be estimated, according to such mode as

the United States, in Congress assembled, shall

from time to time direct and appoint,'

In the existing Constitution they make the
following part of Section 8: 'The Congress
shall have power to lay and collect taxes, duties,

imposts, and excises, to pay the debts and pro-
vide for the common defence and general
welfare of the United States.'

This similarity in the use of these phrases,
in the two great Federal charters, might well

be considered as rendering their meaning less

liable to be misconstrued in the latter; because
it will scarcely be said that in the former they
were ever understood to be either a general
grant of power, or to authorize the requisition
or application of money by the old Congress
to the common defence and general welfare,
except in the cases afterwards enumerated,
w^hich explained and limited their meaning ; and
if such was the limited meaning attached to

these phrases in the very instrument revised
and re-modeled by the present Constitution, it

can never be supposed that, when copied into
this Constitution, a different meaning ought to

be attached to them.

That, notwithstanding this remarkable secur-

ity against misconstruction, a design has been
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indicated to expound these phrases in the Con-
stitution so as to destroy the effect of the par-

ticular enumeration of powers hy which it ex-

XDlains and limits them, must have fallen under
the observation of those who have attended to

the course of public transactions. Not to multi-

ply proofs on this subject, it will suffice to

refer to the Debates of the Federal Legislature,

in which arguments have on different occa-

sions been drawn, with apparent effect, from
these phrases in their indefinite meaning.

To these indications might be added, without
looking further, the official Report on Manu-
factures, by the late Secretary of the Treasury,

made on the 5th of December, 1791, and the

Report of a Committee of Congress, in Janu-
ary, 1797, on the promotion of Agriculture. In
the first of these it is expressly contended to

belong 'to the discretion of the National Legis-

lature to pronounce upon the objects which
concern the general welfare, and for which,

under that description, an appropriation of

money is requisite and proper. And there seems
to be no room for a doubt that whatever con-

cerns the general interests of LEARNING, of

AGRICULTURE, of MANUFACTURES, and
of COMMERCE, are within the sphere of the

National Councils, as far as regards an appli-

cation of money \ The latter Report assumes
the same latitude of power in the national

councils, and applies it to the encouragement of

agriculture by means of a society to be estab-

lished at the seat of Government. Although
neither of these Reports may have received the

sanction of a law carrying it into effect,, yet,

on the other hand, the extraordinary doctrine

contained in both has passed without the slight-

est positive mark of disapprobation from the

authority to which it was addressed.



31

Xow, whether the phrases in question be con-
strued to authorize every measure relating to
the connnon defence and general welfare, as
contended by some—or every measure only in
which there might be an application of money,
as suggested by the caution of others—the effect
must su])stantially be the same, in destroying
the import and force of the particular enum-
eration of powers which follow these general
phrases in the Constitution; for it is evident
that there is not a single power whatever which
may not have some reference to the common
defence or the general welfare; nor a power
of any magnitude, which in its exercise does
not involve or admit an application of money.
The government, therefore, which possesses
power in either one or other of these extents,
is a government without the limitations formed
by a particular enumeration of powers; and,
consequently, the meaning and effect of this
particular enumeration is destroyed by the
exposition given to these general ' phrases.

This conclusion will not be affected by an
attempt to qualify the power over the 'general
welfare', by referring it to cases where the
general tvelfare is beyond the reach of separate
provisions ])y the individual States, and leav-
ing to these their jurisdictions in cases to
which their separate provisions may be com-
petent; for, as the authority of the individual
States must in all cases be incompetent to gen-
eral regulations operating through the whole,
the authority of the United States would be
extended to every object relating to the general
welfare which might, by any possibility, be
provided for by the general authority. This
qualifying construction, therefore, would have
little, if any, tendency to circumscribe the
power claimed under the latitude of the terms
'general welfare.'
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The true and fair construction of this ex-

pression, both in the original and existing

Federal compacts, appears to the committee
too obvious to be mistaken. In both, the Con-
gress is authorized to provide money for the

conmion defence and general welfare. In
both, is subjoined to this authority an enum-
eration of the cases to which their powers shall

extend. Money cannot be applied to the general

welfare, otherwise than by an application of

it to some particular measure conducive to the

general welfare. Whenever, therefore, money
has been raised by the general authority, and
is to be applied to the particular measure^

a question arises whether the particular meas-
ure be within the eimmerated authorities vestecj

in Congress. If it be, the money requisite for

it may be applied to it; if it be not, no such

application can be made. This fair and obvious

interpretation coincides with and is enforced

by the clause in the Constitution which de-

clares that 'no money shall be drawn from the

Treasury, but in consequence of appropria-
tions by law.' An appropriation of money to

the general welfare would be deemed rather

a mockery than an observance of this consti-

tutional injmiction.

2. Whether the exposition of the general

phrases here combatted would not by degrees

consolidate the States into one sovereignty, is

a question concerning which the committee can
perceive little room for difference of opinion.

To consolidate the States into one sovereignty,

nothing more can be wanted than to super-

sede their respective sovereignties in the cases

reserved to them, by extending the sovereignty

of th United States to all cases of the 'general

welfare'—that is to say, to all cases whatever.

3. That the obvious tendency and inevitable

J
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result of a consolidation of the States into

one sovereignty, would be to transform the
republican system of the United States into

a monarchy, is a point which seems to have
been sufficiently decided by the general senti-

ment of America. In almost every instance
of discussion relating to the consolidation in

question, its certain tendency to pave the way
to monarchy seems not to have been contested.
The i^rospect of such a consolidation has formed
the only topic of controversy. It would be un-
necessary, therefore, for the committee to dwell
long on the reasons which support the position
of the General Assembly. It may not be im-
proper, however, to remark two consequences
evidently flowing from an extension of the
Federal jDowers to every subject falling within
the idea of the 'general welfare.'

One consequence must be, to enlarge the
sphere of discretion allotted to the Executive
Magistrate. Even within the legislative limits

properly defined by the Constitution, the diffi-

culty of accommodating legal regulations to

a country so great in extent and so various in

its circumstances has been much felt and has
led to occasional investments of powers in

the Executive, which involve perhaps as large
a portion of discretion as can be deemed con-
sistent with the nature of the Executive trust.

In proportion as the objects of legislative

care might be multiplied, would the time
allowed for each be diminished, and the diffi-

culty of providing uniform and particular
regulations for all be increased. From these
sources would necessarily ensue a greater lati-

tude to the agency of that department which
is always in existence, and which could best
mould regulations of a general nature so as to

suit them to the diversity of particular situ-



34

ations. And it is in this latitude, as a supple-

ment to the deficiency of the laws, that the

degree of Executive prerogative materially

consists.

The other consequence would be, that of an

excessive augmentation of the offices, honors,

and emoluments, depending on the Executive

will. Add to the present legitimate stock all

those of every description which a consolida-

tion of the States would take from them and
turn over to the Federal Government, and the

patronage of the Executive would necessarily

be as much swelled in this case as its preroga-

tive would be in the other.

This disproportionate increase of preroga-

tive and xDatronage must, evidently, either en-

able the Chief Magistrate of the Union, by
quiet means, to secure his re-election from time

to time, and finally to regulate the succession

as he might please; or, by giving so trans-

cendent an importance to the office, would
render the elections to it so violent and cor-

rupt, that the public voice itself might call

for an hereditary in place of an elective suc-

cession. Whichever of these events might fol-

low, the transformation of the republican sys-

tem of the United States into a monarchy,
anticipated by the General Assembly from a

consolidation of the States into one sovereignty,

would be equally accomplished; and whether
it would be into a mixed or an absolute mon-
archy might depend on too many contingencies

to admit of any certain foresight."

Writings of James Madison, Hunt Edition,

Vol. VI, p. 431.
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MONROE

In liis First Annual Message of December 2,

1817, Monroe said, mth reference to internal rev-

enue improvements that he had not considered the

power granted to Congress under the Constitution

to ai^propriate money therefor.

On May 4, 1822, he vetoed an act for the preser-

vation and repair of the Cumberland Road on the

ground that the appropriation was beyond the power

of Congress. On the same day, he transmitted a

long message stating his views on the subject of

internal improvements, and on the constitutional

power with reference thereto. It was in this mes-

sage that he stated:

"From this view of the right to appropriate

and of the practice under it I think that I am
authorized to conclude that the right to make
internal improvements has not been granted
by the power 'to pay the debts and provide
for the common defense and general welfare,'

included in the first of the enumerated powers;
that that grant conveys nothing more than a

right to appropriate the public money, and
stands on the same groimd with the right to

lay and collect taxes, duties, imposts, and ex-

cises, conveyed by the first branch of that

power; that the Government itself being lim-

ited, both branches of the power to raise and
appropriate the public money are also limited,

the extent of the Government as designated by
the specific grants marking the extent of the

power in both branches, extending, however,
to every object embraced by the fair scope of

those grants and not confined to a strict con-
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structioii of their respective powers, it being
safer to aid the purposes of those grants by
the appropriation of money than to extend by
a forced construction the grant itself; that

although the right to appropriate the public
money to such improvements affords a resource
indispensably necessary to such a scheme, it is

nevertheless deficient as a power in the great
characteristics on which its execution depends.

"The substance of what has been urged on
this subject may be expressed in a few words.
My idea is that Congress have an unlimited
power to raise money, and that in its appro-
priation they have a discretionary power, re-

stricted only by the duty to appropriate it for
purposes of common defense and of general,

not local, national, not State, benefit."

Messages and Papers of the Presidents, Vol.

II, pp. 144-173.

JACKSON

Jackson adopted the view expressed by Monroe

in his message of May 4, 1822. Jackson in his

Veto Message of May 27, 1830, returning with-

out approval a bill proposing to authorize a sub-

scription of stock to a turnpike road company says

:

"The bill before me does not call for a
more definite opinion upon the particular cir-

cumstances which will warrant appropriations
of money by Congress to aid works of internal

improvement, for although the extension of

the power to apply money beyond that of carry-
ing into effect the object for which it is appro-
priated has, as we have seen, been long claimed
and exercised by the Federal Government, yet
such grants have always been professedly under
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the control of the general principle that the

works which might be thus aided should be

*of a general, not local, national, not State,'

character. A disregard of this distinction would
of necessity lead to the subversion of the fed-

eral system. That even this is an unsafe one,

arlntrary in its nature, and liable, consequently,

to great abuses, is too obvious to require the

confirmation of experience. It is, however,
sufficiently definite and imperative to my mind
to forbid my approi^ation of any bill having
the character of the one under consideration.

I have given to its provisions all the reflection

demanded by a just regard for the interests

of those of our fellow-citizens who have de-

sired its passage, and by the respect which is

due to a coordinate branch of the Government,
but I am not able to view it in any other light

than as a measure of purely local character;

or, if it can be considered national, that no
further distinction between the appropriate
duties of the General and State Governments
need be attempted, for there can be no local

interest that may not with equal propriety be
denominated national. It has no connection
with any established system of improvements;
is exclusively within the limits of a State,

starting at a point on the Ohio River and run-
ning out 60 miles to an interior town, and even
as far as the State is interested conferring
partial instead of general advantages.

Considering the magnitude and importance
of the power, and the embarrassments to which,
from the very nature of the thing, its exercise

must necessarily be subjected, the real friends
of internal improvement ought not to be will-

ing to confide it to accident and chance. What
is properly national in its character or other-

wise is an inquiry which is often extremely
difficult of solution. The appropriations of one



38

year for an object which is considered national
may be rendered nug'atory by the refusal of a
succeeding Congress to continue the work on
the gi'ound that it is local. No aid can be de-
rived from the intervention of corporations.

The question regards the character of the work^
not that of those by whom it is to be accom-
plished. Notwithstanding the union of the
Government with the corporation by whose
immediate agency any work of internal im-
provement is carried on, the inquiry will still

remain. Is it national and conductive to the
benefit of the whole, or local and operating
only to the advantage of a portion of the
Unions'

Messages and Papers of the Presidents, Vol.
II, pp. 483-487-488,

TYLER

Tyler in his Veto Message of June 11, 1844, Mes-

sages and Papers of the Presidents, Vol. IV, p,

330, vetoing an act for making appropriations for

improvements of certain harbors and rivers, said:

"There is, in my view of the subject, no
pretense whatever for the claim to power
which the bill now returned substantially sets

up. The inferential power, in order to be legit-

imate, must be clearly and plainly incidental

to some granted power and necessary to its

exercise. To refer it to the head of convenience
or usefulness would be to throw open the
door to a boundless and unlimited discretion

and to invest Congress with an unrestrained
authority.

'

'

He again distinguishes between certain appro-

priations in the act, which he thinks come within
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the Coustitution, of which the Delaware Break-

water is one. He says that others are of mere

local concern.

POLK

Polk in a Veto Message of August 3, 1846, Mes-

sages and Papers of the Presidents, Vol. IV, p.

460, vetoes an act making appropriation for cer-

tain internal improvements on the ground that the

act is unconstitutional. He says:

"The whole frame of the Federal Consti-

tution proves that the Government which it

creates was intended to he one of limited and
specified powers. A construction of the Con-
stitution so hroad as that by which the power
in question is defended tends imperceptibly

to a consolidation of power in a Government
intended by its framers to be thus limited

in its authority. 'The obvious tendency and
inevitable result of a consolidation of the

States into one sovereignty would be to trans-

form the republican system of the United
States into a monarchy.' To guard against

the assumption of all powers which encroach
upon the reserved sovereignty of the States,

and which consequently tend to consolidation,

is the duty of all the true friends of our polit-

ical system. That the power in question is

not properly an incident to any of the granted

powers I am fully satisfied; but if there were
doubts on this subject, experience has demon-
strated the wisdom of the rule that all the

functionaries of the Federal Government
should abstain from the exercise of all ques-

tionable or doubtful powers. If an enlarge-

ment of the powers of the Federal Govern-
ment should be deemed proper, it is safer
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and wiser to appeal to the States and the
people in the mode prescribed by the Consti-
tution for the grant desired than to assume
its exercise without an amendment of the
Constitution."

In his message of December 5, 1847, Messages

and Papers of the Presidents, Vol. IV, p. 610, he

explains his reasons for not approving an act to

provide for continuing certain works in the Terri-

tory of Wisconsin. He followed his earlier view,

but in the course of his message said:

"We have seen in our States that the inter-

ests of individuals or neighborhoods, combin-
ing against the general interest, have involved
their governments in debts and bankruptcy;
and when the system prevailed in the General
Government, and was checked by President
Jackson, it had begun to be considered the high-
est merit in a member of Congress to be able

to procure appropriations of public money to

be expended within his district or State, what-
ever might be the object. We should be blind
to the experience of the past if we did not see
abundant evidences that if this system of ex-
penditure is to be indulged in combinations of
individual and local interests will be found
strong enough to control legislation, absorb the
revenues of the country, and plunge the Gov-
ernment into a hopeless indebtedness. * * *

Such a system is subject, moreover, to be per-
verted to the accomplishment of the worst of
political purposes. During the few years it was
in full operation, and which immediately pre-
ceded the veto of President Jackson of the
Marysville road bill, instances were numerous
of public men seeking to gain popular favor
by holding out to the people interested in par-
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ticiilar localities tlie promise of large disburse-

ments of public money. Numerous reconnois-

sances and surveys were made during that

period for roads and canals through many parts

of the Union, and the people in the vinicity

of each were led to believe that their property
would be enhanced in value and they themselves
be enriched by the large expenditures which
they were promised by the advocates of the

system should be made from the Federal Treas-
ury in their neighborhood. Whole sections of

the country were thus sought to be influenced,

and the system was fast becoming one not only
of profuse and wasteful expenditure, but a
potent political engine."

PIERCE

President Pierce in his Veto Message of Decem-

ber 30, 1854, Messages and Papers of the Presi-

dents, Vol. V, p. 257, on pages 258 and 259 says:

*'It is quite obvious that if there be any
constitutional power which authorizes the con-

struction of 'railroads and canals' by Congress,
the same power must comprehend turnpikes
and ordinary carriage roads; nay, it must
extend to the construction of bridges, to the

draining of marshes, to the erection of levees,

to the construction of canals of irrigation; in

a word, to all possible means of the material
improvement of the earth, by developing its

natural resources anywhere and everywhere,
even within the proper juridsiction of the
several States. But if there be any constitu-

tional power thus comprehensive in its nature,
must not the same power embrace within its

scope other kinds of improvements of equal
utility in themselves and equally important
to the welfare of the whole country? Presi-
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dent Jefferson, while intimating tlie expedi-
ency of so amending the Constitution as to
comprise objects of physical progress and
well-being, does not fail to perceive that 'other

objects of public improvement,' including
'public education^' !by name, belong to the
same class of powers. In fact, not only public
instruction, but hospitals, establishments of
science and art, libraries, and, indeed, every-
thing appertaining to the internal welfare of
the country, are just as much objects of inter-

nal improvement, or, in other words, of inter-

nal utility, as canals and railways.

The admission of the power in either of its

senses implies its existence in the other; and
since if it exists at all it involves dangerous
augmentation of the political functions and of
the patronage of the Federal Government, we
ought to see clearly by what clause or clauses

of the Constitution it is conferred.

I have had occasion more than once to ex-

press, and deem it proper now to repeat, that
it is, in my judgment, to be taken for granted,
as a fundamental proposition not requiring
elucidation, that the Federal Government is

the creature of the individual States and of
the people of the States severally; that the
sovereign power was in them alone; that all

the powers of the Federal Government are
derivative ones, the enumeration and limita-

tions of which are contained in the instru-

ment which organized it ; and by express terms
'the powers not delegated to the United States
by the Constitution nor prohibited by it to

the States are resei^ed to the States respec-
tively or to the people.^

Starting from this foundation of our con-
stitutional faith and proceeding to inquire in
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what part of the Constitution the power of

nialving appropriations for internal improve-

ments is found, it is necessary to reject all

idea of there l)ein^ any grant of power in the

preamble. Wlien that instrument says, *We,
the people of the United States, in order to

form a more perfect union, establish justice,

insure domestic tranquility, provide for com-

mon defense, promote the general welfare, and
secure the blessinj?:s of liberty to ourselves and
our posterity,' it only declares the induce-

ments and the anticipated results of the things

ordained and established by it. To assume
that anytliing more can be designed by the

language of the preamble would be to convert

all the body of the Constitution, with its care-

fully weighed enumerations and limitations,

into mere surplusage. The same may be said

of the phrase in the grant of the power to

Congress *to pay the debts and provide for the

common defense and general welfare of the

United States;' or, to construe the words more
exactly, they are not significant of grant or

concession, but of restriction of the specific

grants, having the effect of saying that in

laying and collecting taxes for each of the

precise objects of power granted to the General

Government Congress must exercise any such

definite and undoubted power in strict sub-

ordination to the purpose of the common de-

fense and general welfare of all the State."

In his Veto Message of May 3, 1854, Messages

and Papers of the Presidents, Vol. V, p. 247,

returning without approval a bill to make a grant

of public lands to the several states for the bene-

fit of indigent insane persons, President Pierce

says:
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''I shall not discuss at length the question
of power sometimes claimed for the General
Government under the clause of the eighth sec-

tion of the Constitution, which gives Congress
the power 'to lay and collect taxes, duties, im-
posts, and excises, to pay debts and provide for
the common defense and general welfare of
the United States, ' because if it has not already
been settled upon sound reason and authority
it never will be. I take the received and just

construction of that article, as if written to
lay and collect taxes, duties, imposts, and ex-
cises in order to pay the debts and in order
to provide for the common defense and general
welfare. It is not a substantive general power
to provide for the welfare of the United States,

but is a limitation on the grant of power to
raise money by taxes, duties, and imposts. If
it were otherwise, all the rest of the Constitu-
tion, consisting of carefully enumerated and
cautiously guarded grants of specific powers,
would have been useless if not delusive." * * *

"If the time shall ever arrive when, for an
object appealing, however strongly, to our sym-
pathies, the dignity of the States shall bow
to the dictation of Congress by conforming
their legislation thereto, when the power and
majesty and honor of those who created shall

become subordinate to the thing of their crea-
tion, I but feebly utter my apprehensions when
I express my firm conviction that we shall see
'the beginning of the end.' " * * *

"To say that it was a charitable object is

only to say that it was an object of expendi-
ture proper for the competent authority; but
it no more tended to show that it was a proper
object of expenditure by the United States
than is any other purely local object appealing
to the best sympathies of the human heart in



45

any of tlie States. And the suggestion that a

school for the mental culture of the deaf and
•dumb in Connecticut or Kentucky is a national

object only shows how loosely this expression

has been used when the purpose was to pro-

cure appropriations by Congress. It is not per-

ceived how a school of this character is other-

wise national than is any establishment of re-

ligious or moral instructions. All the pursuits

of industry, everything which promotes the

material or intellectual well-being of the race,

every ear of corn or boll of cotton which grows,

is national in the same sense, for each one of

these things goes to swell the aggregate of

national prosperity and happiness of the United
States; but it confounds all meaning of lan-

guage to say that these things are 'national,'

as equivalent to 'Federal,' so as to come within
any of the classes of appropriation for which
Congress is authorized by the Constitution to

legislate." * * *

"Messages and Papers of the Presidents,"
Vol. V, pp. 250-251-255.

CLEVELAND
The Veto Message of President Cleveland of

February 16, 1887, Messages and Papers of the

Presidents, Vol. VIII, p. 557, returning without

approval an act to enable the Commissioner of

Agriculture to make distribution of seeds to

Texas, and making appropriation therefor, it is

said

:

**I return without my approval House Bill

No. 10203, entitled, 'An act to enable the Com-
missioner of Agriculture to make a special dis-

tribution of seeds in the drought-stricken coun-
ties of Texas, and making appropriation there-

for.'
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''It is represented that a long-continued and
extensive drought has existed in certain por-
tions of the State of Texas, resulting in a fail-

ure of crops and consequent distress and desti-

tution.

"Though there has been some difference in

statements concerning the extent of the people's
needs in the localities thus affected, there
seems to be no doubt that there has existed

a condition calling for relief; and I am willing

to believe that, notwithstanding the aid already
furnished, a donation of seed grain to the farm-
ers located in this region, to enable them to

put in new crops, would serve to avert a con-
tinuance or return of an unfortunate blight.

"And yet I feel obliged to withhold my ap-
proval of the plan, as proposed by this bill,

to indulge a benevolent and charitable senti-

ment through the appropriation of public funds
for that purpose.

"I can find no warrant for such an appro-
priation in the Constitution, and I do not be-
lieve that the power and duty of the General
Government ought to be extended to the relief

of individual suffering which is in no manner
properly related to the iDublic service or benefit.

A prevalent tendency to disregard the limited
mission of this power and duty should, I think,
be steadfastly resisted, to the end that the
lesson should be constantly enforced that
though the people support the Government the
Government should not support the people.

'

' The friendliness and charity of our country-
men can always be relied upon to relieve their
fellow-citizens in misfortune. This has been
repeatedly and quite lately demonstrated. Fed-
eral aid in such cases encourages the expecta-
tion of paternal care on the part of the Gov-
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eriiment and weakens the sturdiness of our
national character, while it prevents the indul-

gence among our people of that kindly senti-

ment and conduct which strengthens the bonds
of a common brotherhood.

"It is within my personal knowledge that

individual aid has to some extent already been
extended to the sufferers mentioned in this bill.

The failure of the proposed appropriation of

$10,000 additional to meet their remaining
wants will not necessarily result in continued
distress if the emergency is fully made known
to the people of the country.

"It is here suggested that the Commissioner
of Agriculture is annually directed to expend
a large sum of money for the purchase, prop-
agation, and distribution of seeds and other

things of this description, two-thirds of which
are, upon the request of Senators, Representa-
tives, and Delegates in Congress, supplied to

them for distribution among their constituents.

"The appropriation of the current year for

this purpose is $100,000, and it will probably
be no less in the appropriation for the ensuing

year. I understand that a large quantity of

grain is furnished for such distribution, and
it is supposed that this free apportionment
among their neighbors is a privilege which may
be waived by our Senators and Representa-

tives.

"If sufficient of them should request the

Conunissioner of Agriculture to send their

shares of the grain thus allowed them to the

suffering farmers of Texas, they might be
enabled to sow their crops, the constituents

for whom in theory this grain is intended
could well bear the temporary deprivation,

and the donors would experience the satisfac-

tion attending deeds of charity."
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In his Veto Message of Marcli 2, 1889, Message^,

and Papers of the Presidents, Vol. VIII, p. 837,,

President Cleveland said:

"It is my belief that this appropriation of
the public funds is not within the constitutional

power of the Congress. Under the limited and
delegated authority conferred by the Constitu-

tion upon the General Government the state-

ment of the purposes far which money may
be lawfully raised hj taxation in any form de-

clares also the limit of the objects for which
it may be expended.

"All must agree that the direct tax was
lawfull and constitutionally laid and that it

was rightfully and correctly collected. It can-

not be claimed, therefore, nor is it pretended^

that any debt arose against the Government
and in favor of any State or individual by the
exaction of this tax. Surely, then, the appro-
priation directed by this bill cannot be justi-

fied as a payment of a debt of the United
States.

"The disbursement of this money clearly has
no relation to the common defense. On the

contrary, it is the repayment of money raised

and long ago expended by the Government to

provide for the common defense.

"The expenditure cannot properly be advo-

cated on the gi'ound that the general welfare

of the United States is thereby provided for

or promoted. Tliis 'general welfare of the

United States', as used in the Constitution, can

only justify apropriations for national objects

and for purposes which have to do with the

prosperity, the growth, the honor, or the peace

and dignity of the nation.
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*'A slieer, bald gratuity bestowed either upon
States or individuals, based upon no better

reason than supports the gift proposed in this

bill, has never been claimed to be a provi-

sion for the general welfare. More than fifty

years ago a surplus of public money in the

Treasury was distributed among the States;

but the unconstitutionality of such distribu-

tion, considered as a gift of money, appears to

have been conceded, for it was put into the

State treasuries under the guise of a deposit

or loan, subject to the demand of the Govern-
ment.''

In his Veto Message of May 29, 1896, Messages

and Papers of the Presidents, Vol. IX, p. 677, in

returning without his approval an act making ap-

propriation for the construction, repair and preser-

vation of certain public works on rivers and har-

bors and other purposes, President Cleveland says:

"In view of the obligation imposed upon
me by the Constitution, it seems to me quite

clear that I only discharge a duty to our people

when I interpose my disapproval of the legis-

lation proposed.

"Many of the objects for which it appro-

priates public moneys are not related to the

public welfare, and many of them are palp-

ably for the benefit of limited localities or in

aid of individual interests. * * *

"To the extent that the appropriations

contained in this bill are instigated by pri-

vate interests and promote local or individual

projects their allowance cannot fail to stim-

ulate a vicious paternalism and encourage a
sentiment among our people, already too prev-

alent, that their attachment to our Govern-
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ment may properly rest upon the hope and
expectation of direct and especial favors and
that the extent to which they are realized

may furnish an estimate of the value of gov-

ernmental care."

TREATISES ON CONSTITUTION

In his work on The Constitution, Tucker, Vol.

1, 478 to 480, says:

"It would really seem absurd to impute to

the framers of the Constitution a purpose to

comprehend objects far beyond the powers it

conferred upon the government. It is argued
everywhere in the Federalist that power ought
to be commensurate with purpose. But this

construction, insisted on by Hamilton and his

followers, would indicate that the Constitution

contemplated the unlimited expenditure of

money, to be raised by taxation under govern-
mental power, to carry out objects which
were not within the control given, or the

powers committed to, Congress. Power and pur-
pose were not commensurate, except that by
this construction Congress had unlimited dis-

cretion to raise and expend money by taxa-

tion, to aid and accomplish purposes and
objects that were beyond the power of Con-
gress to effect; which involves the conclusion

that the Constitution trusted Congress to

spend money for objects which might be regu-
lated and controlled by other governments, but
would not trust Congress to create and regu-
late these objects of appropriation."

"If, under the Tenth Amendment of the

Constitution, a specific power to do a partic-

ular thing is not delegated to the United
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States by the Constitution, then it is reserved

to the States. Such a thing is in no way within
the control and discretion of the United States.

If it be within the words 'common defense and
general welfare,' still, as those words grant no
power, Congress cannot exercise it. And yet,

despite this, the construction contended for

would give to Congress unlimited power to

spend any amount of money to carry out a

project or scheme clearly and only within the

reserved powers of the States. Is it legitimate

to give to the power of taxation, which is

ordinarily but a means for effecting the pur-

IDOses of power, the larger function of un-
limited discretion in selecting objects not within
the delegated power as the recipients of the

benefactions of revenue'? Is it legitimate thus
indirectly to carry into effect an ungranted
power—a power which, being ungranted and
if not prohibited to the States, is reserved

to them? Is not this a usurpation by indirec-

tion, through taxation, as flagrant as if it

were a bald exercise of the ungranted power?
Judge Story says that this construction is

conformable to the proposition 'to legislate

in all cases for the general interests of the

Union.' But that proposition was never
adopted, and was rejected. Is it legitimate,

then, to conform the construction of the words
'to i^rovide for the common defense and gen-

eral welfare' to a purpose which was pro-

posed and rejected? It is true that Mr. Hamil-
ton, in his draft of a Constitution, proposed
that Congress should have 'power to pass all

laws whatsoever, subject to the negative here-

after mentioned,' and that the President
should have power to negative all laws pasesd
in the State by a Governor or President,

who shall be appointed by the general Govern-
ment. Again, in Article VII of his scheme of

a Constitution, he proposed that 'the Legisla-
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ture of the United States shall have power to

pass all laws which they shall judge necessary

to the common defense and general welfare
of the Union/ But this proposition of Mr.
Hamilton was displaced hy the provision of
the Constitution which clearly enumerated the

powers delegated to Congress." * * *

"If Congress can thus by appropriation exer-

cise this power, it would indirectly exercise a
power not granted, and since denied to it. If

so, what use would there be for the Tenth
Amendment or for Article I, Sec. 1, of the

Constitution ? It is an anomaly to hold that any
government can raise money except as a means,

to execute its own power. Taxation is a great

power; but in itself it does nothing except as

it is a means for doing that which is within

the powers to be carried out by a government..

That a government should have this great

means to execute the powers of other govern-
ments reaches the point of absurdity. Why
should government be given the means to

execute a power which is denied to it and
confided to another'? Why give it the power
to help another to do what is denied to it? If
Congress cannot be trusted with the grant of

a power, why give unlimited discretion to Con-
gi'ess to raise money to enable one not en-

trusted with the power by Congress to per-

form it? Can such folly be attributed to the

framers of the Constitution? It is obvious
that the mass of powers which Congress would
thus exercise by means of its revenue powers
are powers which are reserved to the States;

for the powers not delegated to the United
States, unless prohibited to the States, are
reserved to them. Thus it would follow that

the revenue to be expended by Congress under
this construction would be expended for the

execution of powers which were reserved to
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the States. The effect then would be that while
Congress is denied the particular power, it

could effectually execute the power and in-

vade the domain of State reservation by the
expenditure of money; and conditioning the
expenditure of money upon the substantial
concession of power would through money,
virtually absorb the autonomy of the States
and consolidate the whole Governmental sys-

tem into centralism."

Willoughby on The Constitutional Law of the

United States adopts the Hamilton view. In Sec-

tion 63, however, he states that an appropriation of

public money for a purely private purpose would

be unconstitutional. He also takes the view in Sec-

tion 62 that the power is limited as expressed by

Monroe to purposes which must be general and not

local.

Warren in his two books, Making of the Consti-

tution and Congress is Santa Claus, reviews the

proceedings of the Constitutional Convention. He
adopts the view of Mr. Madison with reference to

the General Welfare Clause. He analyzes the appro-

priations which had been made by Congress and

which were not within the powers of the General

Government as he viewed them. He calls attention

to the fact that even under the view of Story, the

appropriation must be for a general or national

purpose and not for a local one. With respect to the

congressional practices, in his Congress is Santa

Claus, he says:
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"It is only within the last twenty-five years,

therefore, that the flood of laws bestowing
Government alms has deluged our statute

books. Moreover, in only one instance—the
Maternity Act—has any attempt been made
to test the Constitutionality of these laws in

the Supreme Court; and in that instance, the

Court held that it had no jurisdicion. Hence,
the precedents are not weighty evidence of

Congressional power ; for, as the Supreme Court
has stated in a recent case, the weight of the

'use of Congressional legislation to support or
change a particular construction of the Consti-
tution by acquiescence' must depend, in part,

'upon the number of instances in the execu-
tion of the law in which opportunity for objec-

tion in the Courts or elsewhere is afforded.'

"In view of these conditions as to Legisla-

tive precedents, it seems peculiarly unfortun-
ate that the Supreme Court has never rendered
a decision upon two fundamentally important
questions which would determine the Constitu-
tionality of such legislation—first, whether the
Madison or the Hamilton construction of the
General Welfare clause is correct; second,
whether legislation for the benefit of favored
individuals or classes of individuals is within
the meaning of the words 'General Welfare.' "
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There are a few matters which counsel for appel-

lee desire to call to the attention of the court in this

supplemental brief.

THE DISTRICT COURT DID NOT ABUSE
ITS DISCRETION IN GRANTING THE IN-

TERLOCUTORY INJUNCTION:

We desire to call the court's attention to the de-

cision in Wilshire Oil Co. v. United States, decided

April 29, 1935. It would seem that the language of

the Supreme Court in that case is applicable to the

case at bar.

PLAINTIFF'S RIGHT TO MAINTAIN THE
SUIT:

In addition to the authorities which are set forth

in the brief, there is the recent decision of the Dis-

trict Court of the United States for the Western

District of South Carolina in Duhe Potver Co. and

Southern PuhUc Utilities Co. v. Greenwood County

et al and Harold L. Ickes, as Federal Emergency

Administrator of Puhlic Works, a copy of the opin-

ion in which case was handed to the Clerk.



That case sustains the right of the plaintiff to

maintain such an action as the one involved in this

cause. The decision of the court follows Frost v.

Corp. Com. of OMahoma, 278 U. S. 515, and cites

in support of the conclusion, Gallardo v. Porto Rico

By. L. d P. Co. 18 Fed. (2) 918; City of Campbell,

Mo. V. Arkansas-Missouri Poiver Co. 55 Fed. (2)

560, 562; Iowa Southern Utilities Co. v. Cassill, 69

Fed. (2) 703, 701; Oklahoma Utilities Co. v. City

of Hominy, 2 Fed. Supp. 849; Missouri Piiblic Ser-

vice Co. V. City of Concordia, 8 Fed. Supp. 1, 4;

Princeton Power Co. v. Calloivay, 128 S. E. 89;

Puget Sound Traction, etc., Co. v. Grassmeyer, 102

Wash. 482, 173, Pac. 504, L. R. A. 1918-F, 469, 474.

CONSTITUTIONALITY OF TITLE II OF NA-

TIONAL INDUSTRIAL RECOVERY ACT.

The case of Duke Poiver Co., etc. v. Greenwood

County et al and Harold L. Ickes above referred to,

also passes upon the constitutionality of Title II

of the National Industrial Recovery Act as the same

provides for the establishment of the Public Works

Administration and as applicable to the loan and

grant of moneys for the purpose of constructing a

competing electric system—the same question which

is involved in this case.

The court holds that that power in the general

government is not to be found either in the Com-

merce Clause or the General Welfare Clause.

The court in its conclusion says:



"It is enough to say that the Act here ques-
tioned, as apiDlied to the facts of this case,

extends the taxation and appropriating powers
of Congress to an extent heretofore undreamed
of, and that, in our judgment, the right to
challenge has not been lost by previous acquies-
cence in any governmental policy. That many
of the provisions of the Act in question are
constitutional is not here, and cannot be suc-
cessfully, questioned. The power of Congress
in its discretion to provide any unlimited
amount, however extravagant, for the construc-
tion of necessary or proper public buildings,

to support the army and navy, to provide for
post offices and post roads, to exercise control
over interstate commerce, to appropriate what-
ever funds it may find advisable therefor, and
to tax for the maintenance of its governmental
activities generally, even though the purpose of
the act be largely to relieve unemployment and
to increase the spending power of the people,
is not subject to review. So long as Congress
legislates within the delegated powers outlined
in the Constitution, neither its power nor dis-

cretion may be reviewed by the courts. We
think it pertinent here to remark that the field

and the need for public appropriations have not
yet been fully covered. The recognized lack
of public buildings at Anderson and Greenwood
furnishes apt illustration."

The case supports the position of appellee.

TITLE II, SECTIONS 201, 202 AND 203 OF THE
NATIONAL INDUSTRIAL RECOVERY ACT
DOES NOT AUTHORIZE THE FEDERAL
EMERGENCY ADMINISTRATION OF PUB-
LIC WORKS TO MAKE THE LOAN AND
GRANT TO THE CITY OF COEUR D'-

ALENE

:



In our original brief, pages 95 and 96, we called

attention to the fact tliat in the Senate by an amend*

ment proposed by Senator Norris, it was proposed

to enlarge the provisions of Section 202, sub-division

(b) by adding after the word "transmission" the

words "generating and distribution" so that sub-

division (b) would read:

"(b) Conservation and development of

natural resources, including control, utilization,

and purification of waters, i:>revention of soil

or coastal erosion, development of water power,
transmission, generation mid distrihution of

electrical energy, and construction of river and
harbor imx)rovements and flood control, etc,"

Reference is made to the 77th Congressional Rec-

ord, page 5620. This reference is to the report of

the Conference Committee showing that the amend-

ment (Senate Amendment No. 44) was rejected. It

was first offered by Mr. Norris on page 5309 of

the Congressional Record. The discussion of the

report of the Conference Committee on this amend-

ment is found at pages 5853 and 5854 of the Con-

gressional Record. The report of the conferees was

adopted and the amendment of Senator Norris was

eliminated (p. 5861).

The opinions expressed by senators upon the floor

in seeking to secure the adoption of the conference

report are not appropriate sources of information

upon which to determine the meaning of a statute.
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However, this debate shows that the precise ques-

tions were raised there by Senator Norris and con-

ferees of the House would not consent to the inser-

tion of the Norris amendment.

We are forwarding to the Clerk for the conveni-

ence of the court photostatic copies of the pages

of the Congressional Record referred to so that if

it is not at hand the court can examine the photo-

static copy.

QUESTIONS ASKED BY THE COURT IN

THE ARGUMENT:

The presiding Judge asked counsel for appellee

during the argument what items of cost or expenses

were taken into consideration in the figures shown

on page 9 of appellee 's brief and in i^aragraph XIII

of the complaint setting forth the average rate per

kilowatt hour charged by appellee in the City of

Coeur d'Alene, and the rate which the city would

have to secure under the set-up of the engineer

employed by the city. The answer to the questions

was not complete and not again referred to in the

argument. The allegations are found in paragraph

XIII of the complaint.

The Rate Received hy Plaintiff:

The rate received by plaintiff is the actual rate,

namely 3.33c per kilowatt hour, exclusive of the

power used for pimiping.



The Bate Necessarjj for the City:

This is alleged to be an average cost to the con-

sumer of 3.43c per kilowatt hour, exclusive of power

used for water pumping. It is based upon the as-

sumptions in the report of the engineer for the city

and upon the estimated average rate which would

be necessary to make the city system self-liquidat-

ing and permit it to carry its costs. This includes

the cost of production, interest and a sinking fund

to take care of the principal without any account

for taxes or depreciation. It is further based upon

the assumption that the municipal plant would

secure 80% of the gross consumption, which plain-

tiff alleges it would l)e unable to secure. It is also

based upon the assumption of the city engineer that

the plant proposed T)y him would be adequate to

supply 80% of the load, which again the plaintiff

denies. It also involved the assumption of the engi-

neer for the city that fuel oil could be secured for

6e per gallon, whereas the cost actually at the time

the complaint was filed was 6.91c and may well go

higher. This feature of the case is more fully set

forth in tlie affidavit of Richard McKay in support

of the application for the interlocutory injunc-

tion found at pages 128 to 133 of the record.

In some respects, the answers of counsel for

appellee to the presiding judge with reference to

these figures were inaccurate, and this statement is

intended not only as a statement of the allegations

of the complaint and the contents of the affidavit
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in support of the application, but as a correction

of any such statements made in oral argument.

THE IDAHO CONSTITUTION:
In the reply brief filed on behalf of Harold L.

Ickes, counsel for Mr. Ickes undertakes to adopt

the same argument which was advanced by counsel

for the city where on page 4 of the typewritten

brief it is said:

"It would seem that an indebtedness or lia-

bility declared void by the Constitution (refer-

ring to the Constitution of Idaho) could not
be the subject matter of a judgment against

the City of Coeur d'Alene by the government
or other party"

and cites Missouri Utilities Co. v. City of Califor-

nia in support of his position.

It is enough to call the attention of this court to

the fact that the Supreme Court of Idaho has re-

garded an injunction restraining the issuance of

illegal and unconstitutional obligations as an appro-

priate remedy. Feil v. City of Coeur d'Alene, 23 Id.

32-49; Sfraughan v. City of Coeur d'Alene, 53 Ida.

494. The same argument was advanced here as was

advanced in the Suioreme Court of Idaho in Feil v.

City of Coeur d'Alene. In the course of the opinion

in answering that the court says:

"But it is said that the city is not going to

pay for it; that somebody else is going to pay
for it. If the city has any right to obligate

anyone other than the city to pay for this water
system, then the contention made that there is



no city obligation may be tnie. But when we
turn to the constitution, we find that it does
not merely prohilut the city from incurring
any municipal indebtedness or liability, but it

prohibits it incurring any indebtedness or
liability. Xow, if the city has the power to

obligate the water consumers to pay for this

system or to o])iigate any specific property to

pay for it, or any particular class of citizens

to pay for it, then it is prohibited as much by
Sec. 3, Art. 8, of the Constitution from incur-

ring sue]} inclchfednefis or liahilitj/ as if it were
a cifij indebtedness or liability, because the

constitution says it 'shall not incur any indebt-

edness or liability' exceeding a certain limita-

tion without at tlie same time levying an annual
tax to meet such obligation and submitting
the question to a vote of the people."

The above case of Fcil v. Citij of Coeur dWene

settles the question so far as the Idaho Constitu-

tion is concerned. Referring to that case, we call

attention to the fact that the court there held that

it is clearly the law that the city is subject to the

same rules and regulations under the constitution

and statute fixing reasonable rates as are indi-

viduals and private corporations.

ADDITIONAL AUTHORITY.

We desire to add to the citation of Ely v. North-

ern Pacific Ry. Co., 197 U. S. 1, which is found at

page 113 of our original brief, the later case of

Gallardo v. Smallwood , 275 U. S. 56.
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ERROR IN CITATION IN THE ORIGINAL
BRIEF.

On page 45 of the original brief of appellee there

is cited the case of Guadeloupe v. Porto Rico Light

& Power Co. This was an error in printing. The

case is Gallardo v. Porto Rico Light and Power Co.,

18 Fed. (2d) 918.

Respectfully submitted,

JOHN P. GRAY,
A. J. G. PRIEST,
W. F. McNAUGHTON,
ROBT. H. ELDER,

Attorneys for Appellee.
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2 vs. Carl F. Nolle

[Title of Court and Cause.]

COMPLAINT.

Plaintiff complains of the defendant and alleges:

I.

That at all the times herein mentioned the plain-

tiff was and still is a citizen of the United States

and a resident of the State of Montana.

II.

That on or about the 20th day of September, 1917,

the plaintiff enlisted in the armed forces of the

United States; that he served the defendant in the

United States Army from said date down to and

including the 30th day of July, 1919, when he was

discharged from said Army, and that during all of

the said time he was employed in the active service

of the defendant during the war with Germany and

its allies.

III.

That between said dates the plaintiff made appli-

cation for insurance under the provision of Article

Four of theWar Risk Insurance Act of Congress, and

the rules and regulations of the War Risk Insurance

Bureau established by said Act, in the sum of Ten

Thousand DoUars ($10,000.00) and that thereafter

there was duly issued to the plaintiff by said War
Risk Insurance Bu.reau a certificate of his compliance

with the War Risk Insurance Act, so as to entitle him,

and his beneficiaries, to the benefits of said Act, and
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the other Acts of Congress relating thereto, and the

rules and regulations promulgated by the War Risk

Insurance Bureau, the Veterans' Bureau, [3] and

the Directors thereof, and that during the term of

his service with the said War Department, in said

Army as aforementioned, there was deducted from

his pay for said services by the United States Gov-

ernment, through its proper officers, the monthly in-

surance premiums provided for by said Act and the

rules and regulations promulgated by the War Risk

Insurance Bureau, the Veterans' Bureau, and the

Directors thereof.

IV.

That during the period of his service in said War
with Germany and its allies as above mentioned and

while said insurance was in full force and effect the

plaintiff contracted certain diseases and disabilities

and suffered certain injuries, which said diseases,

injuries and disaljilities have continuously since the

date of his discharge from the defendant's army,

rendered and still do render the plaintiff wholly un-

able to follow any substantially gainful occupation,

and such diseases and disabilities and injuries are

of such a nature and founded upon such conditions

that it is reasonable to suppose and believe that it

will continue throughout the lifetime of the plain-

tiff to so render the plaintiff unable to follow any

substantially gainful occupation, and that the plain-

tiff has been ever since his discharge from the de-

fendant's army and still is totally and permanently
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disabled by reason of and as a direct and proximate

result of such diseases, injuries and disabilities re-

ceived and contracted while his War Risk Insur-

ance was in full force and effect.

V.

That the plaintiff made application to the United

States Government, through the Veterans Bureau,

and the Director thereof, and the Bureau of War
Risk Insurance, and the Veterans' Administration

and the Director thereof, for the payment of said

insurance, and for the monthly payments due under

the provisions of said War Risk Insurance Act, for

total permanent disability, and that the said Vete-

rans' Bureau, and the said Bureau of War Risk In-

surance, and Veterans' Administration and the

Directors and Administrators thereof, have refused

to pay the plaintiff the amount i^rovided for by the

AVar Risk Insurance Act, and have disputed [4] the

claim of the plaintiff to the benefits of said War
Risk Certificate, issued under the Act, and have re-

fused to grant him said benefits and have disagreed

with him concerning his rights to the insurance

benefits of said Act.

VI.

That under the provisions of the War Risk In-

surance Act and the other acts of Congress relating

thereto the plaintiff is entitled to the payment of

Fifty-Seven and 50/lOOths Dollars ($57.50) for each
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and every mouth transpiring from and after the

date of his discharge from the defendant's army

and all such monthly installments accruing since the

date of his discharge are now due and owing from

the defendant to the plaintiff.

VII.

Plaintiff has employed the services of Molumby,

Busha & Greenan, Lawyers, duly licensed to prac-

tice their profession in the State of Montana to

prosecute this action to a conclusion and that under

the provisions of the War Risk Insurance Act, the

court as a part of this judgment or decree may
allow as a reasonable attorney's fee the sum of ten

percent (10%) of the amount recovered under the

contract of insurance and to be paid by the bureau

out of the payment to be made under the judgment

and in accordance with the law at a rate not to

exceed one-tenth (1/10) of each of such payments

until paid and that ten percent (10%) is a reason-

able Attorneys' fee in the premises.

WHEREFORE, Plaintiff prays judgment as fol-

lows:

1. For the sum of Fifty-Seven and 50/lOOths

($57.50) Dollars per month for each and every

month elapsing from and after the 30th day of

July, 1919 until the date of judgment herein.

2. That the Court as a part of its judgment or

decree direct that ten percent (10%) of the amount

recovered out of the contract of insurance and to be

paid by the bureau out of the payments to be made
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under the judgment and in accordance with the law

and at a rate not to exceed one-tenth (1/10) of [5]

each of such payments be paid to the attorneys for

the plaintiff as a reasonable attorneys' fee.

3. For such other and further relief as to the

court may seem just.

MOLUMBY, BUSHA & GREENAN
Attorneys for Plaintiff.

State of Montana:

County of Cascade:—ss.

C. T. Busha, Jr., being first duly sworn, upon

oath deposes and says : That he is one of the attor-

neys for the plaintiff in the above entitled action;

that he has read the foregoing complaint and knows

the contents thereof and that the same is true to the

best of his knowledge, information and belief; that

the reason this verification is made by this affiant

is that the plaintiff does not now reside in the

County of Cascade wherein this affiant resides and

makes this verification.

C. T. BUSHA, Jr.

Subscribed and sworn to before me this 11th day

of April, 1932.

[Seal] C. F. HOLT
Notary Public for the State of Montana. Residing

at Great Falls, Montana. My Commission ex-

pires Feb. 10, 1935.

[Endorsed] : Filed April 11, 1932. C. R. Garlow,

Clerk. [6]
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Thereafter, on April 11, 1932, Summons was duly

issued herein, in the words and figures following,

to wit : [7]

[Title of Court and Cause.]

SUMMONS.

The President of the United States of America,

Greeting

:

To the Above-named Defendant:

United States of America

You are Hereby Sunnnoned to answer the com-

])laint in this action which is filed in the office of

tlie Clerk of this Court, a copy of which is here-

with served upon you, and to file your answer and

serve a copy thereof upon the Plaintiff's attorney

within sixty days after the service of this summons,

exclusive of tlie day of service; and in case your

failure to appear or answer, judgment will be taken

against you by default, for the relief demanded in

the complaint.

Witness, the Honorable Charles N. Pray, Judge

of the L^nited States District Court, District of

^lontana, this 11th day of April in the year of our

Lord one thousand nine hundred and thirty-two and

of our Independence the one hundred and fifty-

sixth.

[Seal] C. R. GARLOW,
Clerk.

By C. G. Kegel, Deputy Clerk. [8]
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United States Marshal's Office

District of Montana

I hereby Certify, that I received the within sum-

mons on the 4th day of Feb., 1933, and personally

served the same on the 4th day of February, 1933,

on United States of America by delivery to, and

leaving with D. L. Egnew, Assistant U. S. Attor-

ney personally, at Billings, C^ounty of Yellowstone

in said District, a copy thereof, together with a copy

of the Complaint, attached thereto.

Dated this 4th day of February, 1933.

ROLLA DUNCAN,
U. S. Marshal.

By E. B. Fellows, Deputy.

[Endorsed] : Filed February 7, 1933. [9]

Thereafter on May 13, 1933, Answer was duly

filed herein in the words and figures following,

to-wit : [10]

[Title of Court and ('ause.]

ANSWER.
Comes now the defendant and for answer to

plaintiff's complaint herein, admits, denies and al-

leges as follows: to-wit:

I.

Admits Paragraphs 1 and 2 of said complaint.

II.

Admits the allegations of Paragraph 3 of said

complaint, but in that connection alleges that the
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War Risk Insurance policy issued to plaiutiff lapsed

and was cancelled on October 1, 1919 for non-pay-

ment of the preminni due thereon September 1, 1919.

III.

Denies Paragraphs 4, 5, 6 and 7 of said complaint.

IV.

Except as herein specifically admitted, qualified

or denied, denies generally and specifically each and

every and all of the allegations in said complaint

contained.

V.

WHEREFORE, having fully answered, defend-

ant prays judgment that plaintiff take nothing

lierein, and that plaintiff's complaint be dismissed

and that defendant have its costs.

WELLINGTON D. RANKIN,
United States Attorney.

D. L. EGNEW,
Assistant United States Attorney

for the District of Montana.

D. D. EVANS,
Insurance Attorney.

Attorneys for the Defendant [11]

State of Montana,

County of Lewis & Clark—ss.

1). L. Egnew, being first duly sworn, on oath,

deposes and says

:

That he is a duly appointed, qualified, and acting

Assistant United States Attorney for the District
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of Montana, and as such makes this verification to

the foregoing answer; that he has read the answer

and knows the contents thereof, and that the same is

true to the best of his knowledge, information and

belief.

D. L. EGNEW.
Subscribed and sworn to before me this 11 day of

May, 1933.

[Seal] C. R. GARLOW,
Clerk.

[Endorsed] : Filed May 13, 1933. [12]

Thereafter, on November 1st, 1934, the Verdict

of the jury was duly rendered and filed herein, in

the words and figures following, to-w^it:

[Title of Court and Clause.]

VERDICT.

We, the jury in the above entitled cause, find for

the plaintiff and against the defendant, and assess

his damages in the amount of the installments of

War Risk Insurance accruing from and after the

30th day of July, 1919, the date of his discharge.

G. H. PACKARD,
Foreman.

[Endorsed] : Filed Nov. 1, 1934. [13]
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Thereafter on November 1, 1934, Judgment was

tiled and entered herein in tlie words and figures

following, to-wit : [14]

In the District Court of the United States in and

for the District of Montana, Great Falls,

Division.

No. 895

CARL F. NOBLE,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

JUDGMENT.

THIS CAUSE came on regularly to be tried on

the 29th day of October, 1934, Moluniby, Busha &
Greeuan appearing as counsel for the plaintiff,

James H. Baldwin, United States Attorney, Louis

Brown, Assistant United States Attorney and Fran-

cis McGan, Attorney, Department of Justice, ap-

pearing as counsel for the defendant. A jury of

twelve persons was regularly empaneled and sworn

to try said cause; witnesses on the part of the

plaintiff and the defendant were sworn and ex-

amined; after hearing the evidence, arguments of

counsel and the instructions of the Court, the jury

retired to consider of their verdict, and returned

into Court their verdict in words and figures as

follows

:
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"WE, THE JURY, in the above entitled

cause, find for the plaintiff and against the de-

fendant, and assess his damages in the amount

of the installments of War Risk Insurance

accruing from and after the 30th of July, 1919,

the date of his discharge.

G. H. PACKARD, Foreman/^

and the Court being advised in the premises, it

hereby specifically finds that the plaintiff has em-

ployed Molumby, Busha & Greenan, duly licensed

and i)racticing attorneys, licensed to practice their

profession before this Court, the Courts of the State

of Montana, and before the United States Supreme

Court, [15] to prosecute this action, and finds as a

reasonable attorne}^ fee ten percent (10%) of the

amount recovered under the contract of insurance

to ])e paid by the United States Veterans' Bureau

out of the payments to l^e made under the judgment

and in accordance with law, at a rate not to exceed

one-tenth of each of such payments until paid.

WHEREFORE, by virtue of the law, and by

reason of the premises, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED, that the

plaintiff do have and recover of and from the de-

fendant, the United States of America, Fifty-seven

and 50/100 Dollars ($57.50) for each and every

month elapsing from and after the 30th day of

July, 1919, the date on which said plaintiff was dis-

cliarged from the United States Army, and prior to

which date the jury found the plaintiff to ])p per-

manently and totally disabled, and up to and in-
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eluding the date hereof, and for the further simi of

Fifty-seven and 50/100 Dollars ($57.50) per month

from and after the date hereof so long as the

plaintiff shall remain permanently and totally dis-

al)led, and the Court as a part of its judgment,

determines and allows as a reasonable attorney fee

for the attorneys of the plaintiff, ten percent (10^4 )

of the amount recovered under the contract of in-

surance and to be paid by the United States Veter-

ans' Bureau out of the payments to be made under

the judgment and in accordance with law at a rate

not to exceed one-tenth of each of such payments

until paid.

Dated: November 1st, 1934.

CHARLES N. l^RAY,

Judge.

[Endorsed]: Filed and Entered Nov. 1, 19;]4. [16]

Thereafter, on November 3, 1934,

DEFENDANT'S REQUESTED INSTRUC-
TIONS NOT GIVEN BY THE COURT,

was duly filed herein, in the words and figures fol-

lowing, to-wit: [17]

1. You are instructed to find your verdict for

the defendant in this case.

Not given.

V. N. Pray, Judge. [18]
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IXSTRUCTIOX XO. 7

You are instructed that vocational training was

given to veterans disabled in the service during the

AVorld War onh" after a determination that such

veteran was unable to follow the occupation or occu-

pations which he had followed prior to the World

War.

Xot given.

C. X. Pray, Judge. [19]

9. The burden is on the plaintiff in this case to

show with reasonable certainty by a clear prepon-

derance of the evidence that he was totally and per-

manently disabled while the policy was in force,

—

that is on or after September 20. 1917. and prior

to July 30. 1919, and could not thereafter continu-

ously follow any gainful occupation. It is not

enough for him to show that he was temporarily

totally disabled at times or that he was pennanently

partially disabled. If it does not appear by a pre-

ponderance of the evidence in this case that the

plaintiff became totally and permanently disabled

on or between September 20. 1917, and July 30,

1919, your verdict must be for the defendant for

these two elements, total disability and permanent

disability nnist concur before plaintiff has a right

to recover in this action.

Xot given.

C. X^ Pray, Judge. [20]

10. In determining whether plaintiff was totalh'

and permanently disabled pi'ior to July 30, 1919,

the test is whether he. at that time had a disability
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which rendered it impossible for him to follow con-

timiously any snbstantially gainful occupation,

founded upon conditions which then indicated with

reasonable certainty that such impairment would

continue throughout his life and unless plaintiff has

proven by a preponderance of the evidence that

prior to July 30, 1919, he had a disability which

rendered it imj3ossible for him to follow continu-

ously any substantially gainful occupation and that

the conditions were then such as to indicate with

reasonable certainty that it would be impossi})le for

him to follow continuously any substantially gainful

occupation throughout his life, your verdict nuist be

for the defendant.

Not given.

C. N. Pray, Judge. [21]

15. Whenever a party has hy his own dechiration,

act or omission intentionally and deliberately led

another to believe a i)articular thing to l)e true, and

to act upon such Ijclief, he cannot, in any litiga-

tion arising out of such declaration, act, or omis-

sion, be peiTnitted to falsify it; and as it appears

from the testimony of the plaintiff in this case him-

self and entirely without contradiction that at tlie

time he applied for liis discharge from tlie Cnited

States Army he was asked the following question

and gave the following answer in writing, to-wit:

"Q, Have you any reason to believe that at

the present time you are suffering from the

effects of any wound, injury, or disease, or that

you have any disaljility or impairment of health,
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whether or not incurred in military service ?

^'A. Yes.

"Q. If so describe the disability stating the

nature and kind of wound, injury or disease.

'

' A. Hearing.

"Q. Wlien was the disability incurred?

"A. Couple months ago.

"Q. Where was the disability incurred?

"A. France.

"Q. State the circumstances, if known, un-

der which the disability was incurred.

"A. Unknown.",

and by such declarations and acts, intentionally and

deliberately led the defendant and its officers and

agents to believe that he did not then have any rea-

son to believe that he was then suffering from the

effects of any w^ound, injury or disease or have any

disability or impairment of health w^hether or not

incurred in the military service, except as stated

therein, and thus secured his discharge from said

army, he cannot now be permitted to falsify said

statement. (Sub-division 3, Section 10, 605, R. C. M.,

1921 ; Section 631, Title 28, U. S. C.)

Not given.

C. N. Pray, Judge. [22]

19. Evidence is to be estimated not only by its

own intrinsic weight, but also according to the evi-

dence which it is in the power of one side to pro-

duce, and of the other to contradict; and therefore,

if a weaker and less satisfactory evidence is offered,
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when it appears that stronger and more satisfactory

was within the power of the party, the evidence

should be viewed with distrust. (Sub-division 6 and

7, Section 10, 672, R. C. M. 1921; Section 681, Title

28, U. S. C.)

Not given.

C. N. Pray, Jud.t^e. [2:5]

14. The vital date in tliis case is July 30, 1919,

and unless you are satisfied l\v a preponderance of

the evidence in this case that on that date the plain-

tiff Carl F. Noble was wholly unable to follow any

substantially .gainful occupation and that his condi-

tion was then such and of such a nature and founded

on such conditions that it was reasonalde to su])-

pose and believe that he would be wholly unable to

follow any substantially gainful occupation through-

out the remainder of his lifetime, your verdict iu

this case nuist be for tlie defendant.

Not given.

C. N. Pray, Judge. [24]

20. A wife cannot be examined against hei* hus-

band without his consent; nor can a wife, during

the marriage or afterwards, be, without the consent

of her husband, examined as to any conuiuuiication

made by him to her during the marriage. (Su))-

division 1, Section 10, 536, R. C. M. 1921; Section

631, Title 28, U. S. C.)

Not given.

C. N. Pray, Judge. [25]

21. A licensed physician or surgeon cannot, with-

out the consent of his patient, be examined in a
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civil action as to any information acquired in at-

tending the patient, which wa^ necessary to enable

him to prescribe or act for the patient. (Sub-divi-

sion 4, Section 10, 536 R. C. M., 1921; Section 631,

Title 28, U. S. C.)

Not given.

C. N. Pray, Judge. [26]

22. You are instructed that the plaintiff in this

action is now estopped from claiming that at the

time of his discharge from the United States Army
he was suff'ering from the effects of au}^ wound,

injury or disease or that he had any disability or

impairment of health, whether or not incurred in

the military service. (Section 10, 605, R. C. M., 1921;

Section 631, Title 28, U. S. C.)

Not given.

C. N. Pray, Judge.

[Endorsed]: Filed Nov. 1, 1934. [27]

Thereafter, on November 1, 1934, Stipulation

granting Defendant time for Bill of Exceptions was

duly tiled herein, in the words and figures follow-

ing, to-wit: [28]

[Title of Court and Cause.]

DEFENDANT'S STIPULATION.

IT IS HEREBY STIPULATED AND AGREED
by and between the parties hereto, acting through

their respective counsel of record, that the defend-
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ant may have and is licreliy granted ninety days

from this date in whicli to pre]^ai'(\ serve and lile a

bill of exceptions herein

;

IT IS FURTHER STIPULATED AXT)

AGREED that an order may be made by the Jnd^e

of the above entintled court iiivini>' and uvantine*

to the defendant ninety days from this date in

which to prepare, serve and tile a bill of exceptions

in the above entitled cause.

Dated this 1st day of Xoveml)er, 19:U.

MOLUMBY, BUSHA & OREENAX
Attorneys foi- tlie Phiintiff.

JAMES H. BALDWIX
United States Attoi-ney for the

District of Montana.

R. LEWIS BROWN
Assistant L^. S. Attorney.

FRANCIS J. McGAN
Attorney, Department of Justice

Attorneys for tlie Defendant.

[Endorsed]: Filed Nov. 1, 1934. [29]

Thereafter, on November 2, 1934, Order Clrant-

ing- Defendant Time for Bill of Exceptions was

duly tiled herein, in the words and tigures followini'-,

to-wit: [30]
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[Title of Court and Cause.]

ORDER.

Pursuant to the stipulation of the parties hereto,

it is ordered and this does order that the defend-

ant above named may have and is hereby granted

ninety days from and after the 1st day of Novem-

ber, 1934 in which to prepare, serve and file its

bill of exceptioiLs in the above entitled cause.

Dated this 2nd day of November, 1934.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed Nov. 2, 1934. [31]

Thereafter, on November 17, 1934, Order extend-

ing term was dul}^ filed herein, in the words and

figures following, to-wit: [32]

[Title of Court and Cause.]

ORDER.

IT IS HEREBY ORDERED, and this does or-

der, that the term at which the trial of the above-

entitled action was had be, and it is, hereby extended

to and including the day on which defendant's bill

of exceptions is finally settled.

Dated this 17th day of November, 1934.

CHARLES N. PRAY, Judge.

[Endorsed]: Filed Nov. 17, 1934. [33]
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Thereafter, on Felnniary 12tli, 1935, the Bill of

Exceptions herein was dnlv sii^ned, settled and

allowed, beini^ in the word^ and figures following',

to wit: [78]

[Title of Conrt and Cause.]

DEFENDANT'S BILL OF EXCEPTIONS.

BE IT REMEMBERED That this cause was

]*eg'ularly set for trial and eanie on for trial on

Monday, October 29, 1931, in the Court Room of

the Court House at Great Falls, Montana, at ten

o'clock A. M. of said day before the Honorable C.

N. Pray, Judge Presiding sitting with a Jury of

twelve, regularly empanelled.

Upon said cause l)eing called for trial, Messrs.

Molumby, Busha & Greenan appeared as Counsel

for Plaintiff, and J. H. Baldwin, United States Dis-

trict Attoiney, R. Lewis Brown, Assistant District

Attorney, and F. J. McGan, Attorney for Depart-

ment of Justice, a])peared as Counsel for the De-

fendant.

All parties announced themselves ready for trial,

and thereupon the following proceedings were had

and the following evidence [82] introduced, and

none other, to-wit.

Wheieupon Mr. Busha made the opening state-

ment to the jury.

1 PLAINTIFF'S CASE.
Mr. MOLUMBY: I would like to call Dr. Por-

ter out of order, so that he may go back to Lewis-

town.

The COURT: Very well.



22 rs. Carl F. Noble

Whereupon

E. S. PORTER,

a witness called and sworn on behalf of the Plain-

tiff, testified as follow^s:

Direct Examination by Mr. Molumby:

Q. You may state your name, please?

A. E. S. Porter.

Mr. BALDWIN : At this time, the Defendant ob-

jects to the introduction of any testimony in this

case upon the grounds and for the reasons follow^-

ing, that the court is without jurisdiction of the

person of the defendant.

(2) That the court is without jurisdiction of the

subject of the action.

(3) That the defendant cannot without its con-

sent be sued, and it has not consented to be sued

in this action.

(4) That the complaint fails to state a cause of

action.

(5) That it is not shown by the complaint in

this case that the plaintiff has brought himself

within the provisions of the statute authorizing the

bringing of an action against the defendant in this

case. That it appears from the complaint in the

case that there has been no denial of any claim made

by the plaintiff by the administrator of the veterans

administration, and finally that it does not appear

on the face of the pleadings in this case that the

action w^as brought within the time within which an

action of this kind might be brought.
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(Testimony of E. S. Porter.)

The C'OURT : I will overrule the objection. [83]

Mr. BALDWIN: I will ask an exception.

My name is E. S. Porter. I reside in Lewistowii,

^lontana. My profession is that of a physician and

surgeon. I have practiced that profession for

twenty-four years. I practiced my profession dur-

ing those years at the St. Luke Hospital, Denver;

Kansas City Hospital, Kansas City, Missouri;

Tnited States Army.

Mr. MOLUMBY: May the records show that

Counsel for the government admits the qualifiea-

tions of the Doctor.

Mr. BROWN: That is correct.

WITNESS continues: I was in the army during

the war.

Q. Were you a mem])er of the medical corps of

the L^nited States Army during that time?

A. Yes.

Mr. BALDWIN : AVe object to this line of exam-

ination as immaterial unless he had some contact

with the plaintiff in this case during that period.

The COL^RT: It is simply an additional (|uali-

hcation.

Mr. MOLUMBY: That is all.

Q. Where were you stationed while in the army ?

A. At Fort Riley Hospital, for the ruptured and

crippled in New York City; Camp Joseph B. John-

son, Florida ; U. S. General Hospital 49, Fort Snell-

ing. I am acquainted with Carl Noble. I have ex-

ainiucd him in my ])rofessional capacity. I can give
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(Testimony of E. S. Porter.)

you the date on which I examined him, it was Feb-

ruary 19, 1923.

Q. AA^ill you state to the jury what you found

upon your examination of him?

Mr. BALDWIN: I object to this as incom-

petent, irrelevant and immaterial; too remote.

The COURT: Well, I suppose he has not been

able,—at least, he has [84] said he wanted to take

the Doctor out of order. I presume he will connect

it up with the proof in some way.

Mr. BALDWIN: We merely want to save the

record in the event he does not.

The COURT : I will overrule the objection with

that understanding.

Mr. BALDWIN : Note an exception.

Q. Will you now, Doctor, answer the question

if you recall. The question was : Will you state to the

jury what you found upon your examination of

him?

A. He was suffering from heart trouble. I will

recount more in detail the way it manifested itself.

He came in suffering with pain in the left chest;

shortness of breath, palpitation, weakness, fatigue,

inability to carry on his occupation. I gave him a

complete medical examination at that time. As to

Avhat it disclosed with reference to his heart trouble,

his lieart at that time was incompetent, that is, he

was unable, in my opinion at that time to carry on.

Mr. BALDWIN : We move to strike the answer

as not being responsive.

The COURT : Yes, it is not responsive.
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Q. What do you mean by incompetent, with

reference to his heart?

A. The heart was unable to respond to ordinary

exertion in the normal manner. That is, ordinary

exertion would bring on this pain and shortness of

breath and palpitation, weakness. I think I diag-

nosed his case at that time as valvular heart disease.

As to what, if anything, I noticed at that time with

reference to his nervous condition, I will say that

he was very apprehensive. I will explain to the

jury what I mean, he was afraid he was going to

die. As to what if anything, that indicates with

reference to his nervous condition, it indicated to

my mind that he was extremely nervous. As to

whether I noted anything else with reference to [85]

his nervous condition at that time, he had a coarse

tremor in his hands at that time.

Q. Did he give you any history at that time of

the case, as you recall?

A. As I recall he said that he had

Mr. BALDWIN : I object to that as not respon-

sive, I think that calls for a yes or no answer.

The COURT : Sustain the objection.

Q. AVill you answer that question yes or no.

Doctor?

A. Yes sir.

Q. State what history he gave you upon his case

at that time?

Mr. BAI.DWIN: We object to that as hearsay,

and too remote, and not a statement that was made
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bv the patient for the purpose of treatment by the

Doctor, but for examination purposes only.

:Mr. MOLUMBY: I will withdraw the question

at this time. Doctor, did he come in to you for

treatment at tliat time, or for what purpose ?

A. He came in for treatment.

Q. Xow, I will ask you what the history of the

ca.se was that he gave you at that time?

Mr. BROWX: We object to it as hearsay and

too remote.

The COURT: Overrule the objection.

A. He gave a history of uumips. followed by in-

volvement of the testicles. I believe lie said he had

l)een gassed, and ])efore his discharge in 1919 that

he had influenza. As to what treatment or advice I

gave liim Avith reference to treatment at that time

I will say that I gave him no treatment ; I advised

him to go to Fort Harrison. Fort Harrison is a

United States Veterans Hospital at Fort Harrison.

That is a Hospital tliat the (loverument maintains

for the care of disabltMi soldiers. The condition

that [_^6~\ I found upon my (>xamination was of such

a nature as to be permanent, in the sense that it

was reasonable at that time to suppose that it would

exist throughout the rest of his life.

Q. Was the condition that you found at that

time totally disabling in the sense that it would

prevent him from following a substantially gain-

ful occupation, defining the term "Total" as not

meaning complete heljolessuess, or a disability that
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would prevent liini from ^Yorking at times, it not

being total if he was able to w^ork continuously and

regularly, but if be was able to work only spasmodic-

ally it still might be total, but if his disability was

of such a nature as to prevent his working with a

reasonal)le degree of regularity, but if the condition

was of such a nature* as to make work injurious to

his healtli, or would endanger his healtli or life, then

it would still be total. Having that definition and

explanation of the term total in mind, state whether

or not he w^as totally disabled at that time.

A. Yes.

Cross Examination hy ^Ir. Brown:

I say that he came into my office for treatment.

As to how often I treated him, I will say that I did

not treat him. I did not know Noble prior to the

tiine in February that he came into my office. I

liad not been acquainted with him at all ; I did not

know him. I .stated that when he came in he was

suffering pain in the left chest. As to whether I

Ijased my statement as to that on what he told me,

I will say on tlie subjective symptoms, yes. I stated

that I found that he was extremely nervous because

lie was afraid he was going to die. He told me that.

As to whether I based my opinion as to his nervous

condition upon the statements that he made to me,

I will say, no, I based his apprehension upon what

he told me. I did not base my conclusion as to

liis [87] nervous condition upon his apprehension.
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At that time I did make tests of the reflexes. I

made tests of the tremors and tests as to the exten-

sion of the fingers.

A. Extension of the fingers'?

Q. Yes.

Q. What do you mean?

A. By the patient, having him hold his hand.

A. That is the test for tremor. I stated I found

he was suffering from heart ti'oulile at that time.

I never saw him after that one examination.

Q. At that time you gave your prognosis as un-

favorable, isn't that true?

A. Never saw him })rofessionally.

Q. That is what I mean. You never saw him

professionally?

A. No sir.

Q. You have descrilied, Doctor, in your direct ex-

amination all you found wrong with Noble?

A. I ansAvered all the questions correctly, yes.

Redirect Examination by Mr. Molumby:

Q. I don't know whether you answered (V)uu-

sel's preceding question. He asked you if you had

made the prognosis at that time, that his prognosis

was unfavorable?

A. I did.

Q. What did you mean by that?

A. That was my opinion that he would continue

to progressively get worse.

Q. Do you think of anything else that you dis-

covered in his condition now, that you did not men-

tion previously?
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A. No, I don't think so.

Recross Examination by Mr. Brown : [88]

I mean by prognosis ''Unfavorable". That his

condition would continue to get worse. That was

the opinion that I had after this examination that

I made of him in February, 1928.

Witness Excused.

Mr. MOLUMBY: If the court please, I might

state to the court at this time that a deposition was

taken of the Plaintiff in the Hospital at Helena

some time ago, I have forgotten, it was about a

year ago according to my memory. The dej^osition

was supposed to be forwarded to the Clerk. I would

like to inquire of the Clerk if he has the deposition

of Carl Noble, forwarded to him by the Notary

Public taking the deposition.

The CLERK : Yes, we have.

Mr. MOLUMBY: May it now, by order of the

court, ])e opened in open court.

The COURT: Very well. Are you going to show

that the plaintiff will not be able to be present?

Mr. MOLUMBY: Yes.

Mr. BALDWIN: We shall object to any exam-

ination concerning why he is not able to be here. We
admit that he is not able to be here.

The COURT: Very well, the deposition then

may be opened.
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Mr. MOLUMBY: The following is the deposi-

tion taken of Carl F. Noble and reads as follows:

Mr. BROWN: The stipulation is not part of

the deposition and we object to its being read.

Mr. MOLUMBY: I will not read it.

The COURT : Very well.

Whereupon the

DEPOSITION OF CARL F. NOBLE
Avas read to the jury, and is in words and figures

as follows to-wit: [89]

[Title of Court and Cause.]

DEPOSITION.

BE IT REMEMBERED that pursuant to a Stip-

ulation hereto attached on the 2nd day of June,

1933 at Fort Harrison, Lewis and Clark County,

State of Montana, before me, Arthur K. Serum-

gard. Notary Public in and for the State of Mon-

tana, County of Lewis and Clark, duly appointed

to administer oaths, personally appeared Carl F.

Noble, a witness produced on behalf of the Plain-

tiff in the above entitled action now pending in said

Coui"t, who, being by me first duly sworn, was then

and there examined and interrogated by Loy J.

Molumby, Attorney for the Plaintiff, and D. D.

Evans, Chief Attorney, Veterans Administration,

representing the Defendant, and the following pro-

ceedings were had:
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Direct Examination by Loy J. Molumby:

Q. Your name is Carl F. Noble, is it not?

A. Yes.

Q. How old are you ?

A. I am 45.

Q. Where is your home?

A. Grass Range, Montana.

Q. That is in Fergus County?

A. Yes.

Q. Did you serve in the World War in the

United States Army?
A. Yes, I did.

Q. I will show you what I have marked for pur-

poses of identitication Plaintiff's Exhibit No. 1, and

ask you what that is?

A. That is my discharge from the army.

Q. It was given to you when you were discharged

from tlie army, [90] was it?

A. Yes.

Q. We wall offer Plaintiff's Exhibit No. 1, being

the discliarge of the Plaintiff from the United

States Army, a.s a portion of tlie deposition.

Mr. EVANS: There is no objection, and it may

be stii)ulated that the discharge may be copied and

the original, which is apparently authentic, returned

to Mr. Noble by the Notary Public.

Q. You were discharged, w^ere you not, at Fort

D. A. Russel, Wyoming, as shown by Exhibit No. 1 ?

A. Yes.
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Q. Do you recall, Mr. Noble, demanding of the

United States Government the benefits of your war

risk insurance i:)olicy'?

A. Yes, I remember asking for it.

Q. How did you do that? By letter?

A. Yes.

Q. Do you recall the date of it ?

A. I believe it was January 22, 1931.

Q. I will ask the Attorney for the Defendant if

he has such a letter as a portion of the war risk

insurance file of the Plaintiff, to produce tlie same.

(Attorney for Defendant produces letter of Janu-

ary 22, 1931)

Q. This letter produced, b(^arin,[>' date of January

22, 1931, was that signed by yourself?

A. Yes.

Q. I will oifer Plaintiff's Exhibit No. 2 m evi-

dence as a portion of the deposition of Carl F.

Noble, and ask that it ])e attached to said deposition

as Plaintiff's Exhibit No. 2.

Mr. EVANS: To whicli offer there is no objec-

tion, and it is further stipulated that the Exhilnt

No. 2 Ls in the handwriting and acknowledged to be

signed by the Plaintiff, and that it may be with-

drawn and a copy made by the Notary I^ublic and

the original returned to the files of the Defendant.

Mr. MOLUMBY: To which stipulation I agree.

[91]

Mr. BALDWIN: We object to the reading of

that Exhibit on the ground and for the reason that

it purports to be a writing signed by one acting
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without authority, a Director of the Veterans Bu-

reau, not by the Administrator of the Veterans

Bureau. We object to it as incompetent, irrelevant,

and innnaterial.

Air. AiOLUMBY: It is not now too late to raise

that objection on the ground that Mr. Evans said he

had no objection.

Air. BALDWIN: We have a riglit to save the

objection.

The COURT : I will overrule the objection.

Mr. BALDWIN: Exception noted.

Q. Carl, when you tirst enlisted, where, if any

place, were you sent for training?

A. When I first enlisted I wa*s sent to Spokane,

W^air

Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A

hington.

From there where were you sent?

To Gettysburg, Pennsylvania.

What is the camp at Gettysburg?

Camp Gettysburg, I believe.

From that camp where were you sent?

To Camp Green, Charlotte, North Carolina.

Is that a point of em])arkation?

No, that is a large training camp.

Fiom that camp where were you sent?

To Camp Merritt, New Jersey.

Did you subsequentl)^ go overseas?

Yes.

From Camp Merritt?

From Camp Merritt by way of Hoboken.
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Q. While in the camps in this country did you

have any physical trouble?

A. Yes.

Q. Just state what and where they occurred?

A. The first I recall I was on the t]-ain s^oing

from Gettysburg to Camp Green.

Q. '\'\niat was the nature of that sickness? [92]

A. I was nauseated, vomitted, had diarrhea, and

was dizzy, and after we got to camp we slept in the

pup tents the first night and I vomitted all niglit. I

had to go to the latrine several times. The next

morning I went on sick report. Then I went to the

infirmary, was examined and marked "duty".

Q. Did you then do duty?

A. Yes. That forenoon I Avent and laid down on

my bunk and that afternoon on formation drill I

came near fainting and went and sat down, and one

of the drill sergeants told me to get ])ack into line

or he would wind a rifle around my neck, and I told

him to start winding. The first sergeant came

around and wanted to know what the trouble was.

I started to explain to him and he looked at me and

said: "Sergeant, that man is sick", and he detailed

Corporal Hamilton and a private to take we over to

the infirmary. I was taken over to the infirmary,

given an examination, sent back to the company,

and marked "duty".

Q. Were you then compelled to do duty?

A. Not that afternoon.

Q. How soon thereafter?
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A. I was sick the next morning, but I was

marked '

' duty
'

' and tried to do duty. In a few days

I was alright. I made two or three more trips over

there.

Q. The hrst night during your sickness did you

have any assistance from any of the men?

A. Nothing more than for Corporal Collins get-

ting me some water, something like that.

Q. Who was Corporal Collins?

A. He was the Corporal of the squad I was in.

Q. Did he give you any directions about staying

in your bed?

A. He told me to lay do^^^l and stay there and

kec]) quiet. [93]

Q. Mr. Xoble, after going back on duty, how long

did you remain sick while on duty?

A. It nuist have been three or four days when I

was sick.

Q. During that time did you attempt to do the

full duty of drilling?

A. No, I couldn't do the fidl duty.

Q. At the end of these three or four days were

you back in such shape as to be able to do duty?

A. Yes.

Q. Subsequently, Carl, did you again have any

sickness while at Camp Green?

A. Yes.

Q. What was the nature of that sickness ?

A. I had the mumps.
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Q. Just describe your condition while you had

the mumps.

A. There had been considerable amount of

mumps around the camp and one morning I felt

a swelling to my jaws, and my jaws started to lock

at times, and I went over to the infirmary on sick

report one morning and when it came my turn to

stand up before the doctor he asked what my trouble

was and I told him I had the nmmps, and he asked

me who told me that I had the mumps and I told

him it wasn't nobody, I just knew I had them. He
said I didn't know any such damn thing.

Q. What if anything, did he do*?

A. I was marked "duty" and sent back to the

camp.

Q. Did you, while you had the nnunps, attempt

to do duty?

A. No, not then. I went over to the infirmary

that afternoon again. There was two doctors

examined me in the afternoon.

Q. Different doctors than the one in the morn-

ing?

A. The first doctor that examined me in the

morning and another.

Q. What did they do?

A. They decided there was nothing wrong with

me, and the next morning I went over again. That

morning they was getting rather impatient and the

first doctor told the sergeant there to give [94] me
about two-third of a glass of castor oil. He said that
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was good medicine for me and gave me castor oil

and marked me "duty".

Q. Did you then report ?

A. I went back to the camp and told the first

sergeant what they told me, and he told nie they

couldn't have me hanging around the camp street all

the tune and to go down to the stable sergeants tent

and hide out. I was lying around on the stable ser-

geants bunk and he come in and says: "Noble, there

has been a couple of medical men through here and

these ditches around the corral are not sanitary and

they have to be drained immediately." Ho said,

"There is no non-conunissioned officer around here

except you and I wish you would go out and kind of

take charge of having them ditches cleaned out''.

There was about 25 or 30 wagoners and ])i'ivates

working there and these doctors or medical men

eame back to see how the work was progressing. I

was leaning on a shovel and Major Williams called

out: "Say, you, ovei- there. Are you afraid you

will bust the shovel?" I told him I wasn't afraid

of it. He then told me to get to work and I told

him that I was sick. He said, "Young man, you are

the luckiest soldier in the army. It is our business

to look after the sick people." He says: "What is

your trouble?" I told him I had the mumps. The

other doctor with him was the one I had been going

o\'er to see. He spoke to him in an undertone. They

came up and looked me over a little and they says:

"A little touch of quinzy." They says: "You are
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not too sick to work. Get to using that shovel." I

replied: ''I am the non-commissioned officer in

charge of this detail." He then asked me where my
chevrons were. I told him I had never been issued

any and he said: ''Do you mean to say you are a

non-commissioned officer"? I said, ''Yes, sir". He
said: "Then you are not supposed to do any work,

but the next time we'll see you [95] with them

chevrons on." The next morning the mimips were

down on me. I went over to the infirmary and the

doctor sa3'S: "What is it this time," or something

like that. I told him I had been over four or five

days complaining about the mmiips and told him

this time I had the proof that I had them. He
examined me and asked me if I had been injured.

I told him I hadn 't.
'

'You have had the mumps, but

you are over with them now," and marked me
"Duty." When I was in that condition I had to

carry my entire equipment about two miles.

Q. Was that on march?

A. When we went to take the train to Camp
Merrit, to entrain.

Q. Carl, you used the expression, the mumps
"had gone down" on you. Had you at that time a

swelling in the groin?

A. Yes.

Q. And soreness in the groin?

A. Yes.

Q. Was your jaw still sw^ollen?

A. I l)elieve it went down that morning or dur-

ing the night.
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Q. Your pack and equipment you had to carry

while on the two-mile march to entrain for Camp

Merrit, just describe the weight of the pack and

equipment you had to carry.

A. I have been told a soldier's marching equip-

ment amounts to 73 pounds. Whatever the full

equipment weighs I had.

Q. Did you then entrain for Camp ]\lerrit.

A. Yes, we got on the train for Camp Merrit.

Q. When you got to Camp Merrit what condi-

tion were you in ?

A. I was in about the same condition. The berth

was made up for me at Camp Green and I laid dov/n

oil my back all the way from Camp Green to Camp
^Merrit. We were on the train two days.

Q. After }'ou arrived at (Vimp Merrit what, if

anything, was done with you al)out your physical

condition i

A. I went over to the barracks and went to bed,

and tlie next [96] day tliere was some inspection

officer come in there and they called us to attention

and I didn't get on my feet very quick and they

bawled me out for not coming to attention the way
I should. I explained to them my condition and

showed them my condition and I was taken before

a doctor and I believe I was marked "Quarters".

Q. Did you remain in your quarters there for

some days ?

A. Yes. We were also under quarantine on ac-

count of some disease at the same time in the bar-

racks.
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Q. How long did you remain in bed?

A. Perhaps two days.

Q. Then you were able to get up and be around?

A. Yes. I got up and got around. I didn't have

nothing to do. We were under quarantine.

Q. For how long a period?

A. I couldn't say exactly. It was until we were

ready to leave for France and the quarantine was

lifted.

Q. After quarantine was lifted, did you then

shortly after go overseas?

A. Yes. We went to Hoboken and boarded the

ship.

Q. When was that ?

A. That was about the 16th of April, 1918.

Q. On your way overseas did you get so that you

w^ere completely recovered from the attack of the

mimips ?

A. I never got completely recovered I don't be-

lieve, but I got around pretty good.

Q. After getting overseas did you again have a

period of sickness?

A. I was seasick on the ship.

Q. Before going overseas did you ever apply for

war risk insurance?

A. Yes.

Q. For what amount?

A. For $10,000.00. [97]

Q. AYho did you name as beneficiary of the in-

surance ?
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A. My brother, Purdy Noble, for $5,000.()(), and

my sister Lily Noble, $5,000.00.

Q. Have you ever exchanged the beneficiary of

that insurance ?

A. No, but I would like to.

Q. Where was this that you applied for the in-

surance ?

A. At Camp Green, Februar\' 1, 1918.

Q. From that date on were the premiums on

your insurance deducted from your pay?

A. They were.

Q. And up to and including? tlie month of what?

A. Until after my discharge, including the

month of August, 1919.

Q. Carl, when you got overseas, what outfit were

you ill i

A. In tlie supply company, 60th infantry.

Q. What division?

A. 5th Division.

Q. Was the 5th Division a regular army division

or a national guard or draft outfit ?

A. Regular ai*my.

Q. Did you participate in all the engagements

with the 60th Infantry from that time on until

after the Armistice?

A. I did.

Q. In wliat engagements, if any, was it that you

first became ill ?

A. I was in the St. Mihiel.

Q. Wliat occurred at that time?
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A. I was gassed at that time. That was in Sep-

tember, about the 14th I believe, when I was gassed.

Q. What type of gas did you encounter.

A. I couldn't tell. There are so many kinds of

gas. I don't know much about this gas. I know that

I was very near exhausted. I had been out for about

48 hours and they had a special gas guard for me

to see that I had my mask on when gas showed up

because I was so dead for sleep I didn't pay atten-

tion to the gas [98] and it was his business to reach

out and feel that I had the respirator on properly.

He had his feet on m}^ ribs all night long it seemed

to me. The next day I was vomitting, was sick and

had diarrhea.

Q. How long were you sick from this gassing?

A. I was sick and sore in the chest for a week,

maybe ten days.

Q. Did you thereafter encounter any other gas?

A. Yes.

Q. Where was that?

A. In the Argonne.

Q. Was that the same type of gas you ran into

before ?

A. I couldn't say. There was various types of

gas, and I was gassed several times. Some of it

seemed like pepper, and other seemed to cut a per-

son's throat deep in the chest. I was in charge of

this wagon train and had to gei the anunals out of

the gas area. I couldn't put on my mask because I

couldn "t see with the mask on. I had to go with the
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mask off. I vomitted frequently for several days

and had diarrhea even after the Armistice.

Q. How long before the Armistice was it that

you encountered this gas?

A. About the middle of Octo])er. The first we

encountered in the Argonne and we were gassed off*

and on until the Armistice. We went in there in

October 6 or 11th, something like that and never

was relieved. We were in the fighting area all the

time.

Q. Subsequent to the Armistice, Carl, did your

outfit go up as a part of the army of occupation

into Germany?

A. It did.

Q. What part of Germany did you go into/

A. We was in Luxemberg.

Q. While at Luxemberg did you liave another

period of sickness i

A. Yes.

Q. AAHiat was the nature of that sickness ? [99]

A. I ])elieve it was the flu.

Q. Just describe what occurred.

A. I had headache, chills, was nauseated, and I

was sick foi- several days. Captain Wilson came

down to the corral and asked what had happened

to me. I told him I was sick, and he asked me if I

had ])een to the infirmary. I told him that I hadn't,

and he told me to go to the infirmaiy. The next

morning he asked me what they said. I told liim I

hadn't been there, and he told me again to go, and
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come back to find out if I had been sent to the hos-

pital or what my condition was, and when he seen

nie lie asked me what they said. I told him I hadn't

been over and he told me that he was ordering me to

go this time and if I didn't go, he would prefer

court martial charges against me for disobeying

orders. I went up to the supply company and w^as

taken do\\Ti to the infirmary and my name was put

on sick call and I believe I was given some piUs,

although my temperature w^as not taken. I was

marked '

' duty '

'. The Captain come down to the cor-

ral after dinner and seemed rather surprised to

see me and wanted to know if I had been to the

infirmary. I told him I had and what they told me,

and he cursed the medical officers do\^Ti there ter-

rible, and put me to bed. He detailed a wagoner and

Palmeteer to look after my duties and I believe

Wagoner Willinburg to see that I got rations, some-

thing to eat, that I was sick.

Q. How long were you laid up?

A. I was laid up four or five days, I expect, in

bed.

Q. When was this? What month?

A. I believe it was in December. It might pos-

sibly have been January. It was in December, 1918

or January, 1919. We was in the City of Esch at

Luxemberg at that time.

Q. After you got back up on your feet, were you

well? [100]

A. No, I was weak and seemed a long time get-

ting my strength.
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Q. When did you come back from overseas ?

A. On July 13, 1919.

Q. Until you left for overseas liad you reeovered

sufficiently so tliat you could i>o out and do reunlar

duties of a soldier ?

A. Xot the duties I had done l)efore. I Avas shoit

of breath and got fatigued quicker than I did.

Q. When you came ba(*l^ on the boat were you in

that same condition?

A. I was.

Q. What was youi- condition after you not Ijack

to this country the few days remaining between tlie

time you arrived in this country and the time of

your discharge?

A. Al)out the same.

Q. Just state generally what youi- condition was

and describe it during that period after you arrived

in this country.

A. I was rather nervous, soft, couldn't staud

much exertion. I nfact I hadn't been doing a great

deal of exertion.

Q. AVhat a])Out the continuance of your dizzy

spells ?

A. I wasn't bothered.

Q. When you exerted youi'self during tliat

ix'iiod, what effect, if any, did it have upon your

ability to breathe?

A. I was short of breath and the veins in my
neck would throb and my ears would throl) and I

would have palpitation.
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Q. How about your weight during this period.

How^ did it compare with 3'our weight when you

first went into the army?

A. Very little difference.

Q. You were about the same when discharged as

when you first went in?

A. As near as I can remember.

Q. What was your normal weight during those

days ?

A. Around 150 pounds. [101]

Q. HoAv tall are you?

A. 5 feet, 6 and % I believe.

Q. How old were you when you enlisted ?

A. 29 years and 5 months.

Q. Where were you discharged? What camp?

A. At Fort D. A. Russell, Wyoming.

Q. When you came out for discharge, what, if

any, medical examination did the}^ make?

A. We was lined up and walked past the doc-

tors. I believe they put these here listeners on us

two or three places and then they took up the next

man.

Q. Did they give you any tlirough physical exam-

ination ?

A. No.

Q. Did they ask any questions about whether

3^ou were sick?

A. I don't believe they did as to a person being

sick.

Q. Did you tell them at all you were sick?

A. I didn't.
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Q. ^^Tiynot?

A
Q
A
Q
A

I wanted to get out.

After discharge where did yoii first go?

I went home.

To Grass Range?

To CJrass Range, Montana.

Q. When yon got home what was your ])liy.sic;\l

condition ?

A. I was very nervous and I was more short of

breath than I Iiad been when T first got back. I

quit drinking coffee, and quit cigarettes, tliinking

perhaps that was giving me some lieart trouble.

Q. Prior to going into the army wliat was your

occupation ?

A. I was a farmer,

Q. After you came back from tlie army were you

able to go ahead and do the farm work*?

A. Not the work I liad done before I went into

the army.

Q. Were you able to get out and i)low'?

A. Yes. That was where I first noticed one of

my serious troubles. That fall I was plowing and

would find myself rigid and stiff [102] on tlie ph)w.

I would relax and before I would go thirty rods I

would be the same condition, just as tight as a fiddle

string.

Q. When you first got back from the army were

you able to do all the work on the farm that spring

in putting in your crop?

A. No. 1 had to have help.
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Q. AVho helped you put in the crops that spring?

A. Mj^ brother.

Q. How big a crop did you put in ?

A. We put in the usual crop that we had been

putting in. I don't remember how big, close to 300

acres. Some of that had already been put in the

fall before. It was fall w^heat. He had a good deal

of the ground ready when I came home from the

war.

Q. What work were you able to do that spring,

if any?

A. I done plowing and seeding, but no manual

work. He done the heavy work.

Q. Were you able to do the heavy work?

A. I was sick that spring and I didn't get started

until two weeks after he was working.

Q. How often would your w^ork be interrupted

by sickness that spring?

A. It Avasn't interrupted much after I got

started. I had these here pains in my chest and

dizzy spells, palpitation, and was weak, and I

started to work and quit and rested up again and

went at it and after about two weeks I went ahead

and we finished putting in the crop.

Q. That was in the spring of 1920?

A. Yes.

Q. You got back in July, 1919?

A. Yes.

Q. The crop was all in when you got back? [103]

A. He was harvesting it and a good deal of the

ground was already prepared for winter wheat.



United States of America 49

(Deposition of Carl F. Noble.)

Q. Were you able to do the harvesting that

summer ?

A. It was about finished. I might have had a

little to do. There was not much harvesting to do

that year.

Q. Did you do any work that fall?

A. Yes I done some work that fall.

Q, Is that the work you described as plowing?

A. Yes, when I noticed I would be tense and

couldn't relax.

Q. Would the period when you would be able to

work that fall in plowing be interrupted by sickness?

A. It would be interrupted by sleepless nights.

My heart would get to palpitating and the bed would

shake, and when I wouldn't work I wasn't troubled

much.

Q. Just describe your condition after you had

been working a day during that time how you would

be at night.

A. I would be restless and my heart would pound

and I could feel the bed shake. After I had gone to

sleep I would have these nightmares, troubled

dreams. Mast of them were connected up with hear-

ing men liollering. These fellows had liquid fire on

them and were hollering. I would want the fire put

out. I imagined I had it on myself sometime.

(^. Did you ever encounter any liquid fire?

A. Not personally. I never got any.

Q. After a night of that kind were you able to

work the next day?
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A. Yes, I guess so, but the next night it would

be worse. I quit in the l)est weather we had and

just done nothing when I should have l)een working.

I just turned my stock out and done nothing. [104]

Q. Tlien the next working season in the spring

of 1920, did you put in your crop that year?

A. With the help of my brother.

Q. Were you able to do the heavy work that

spring ?

A. No. My brother done the heavy work. I done

the easiest of the work.

Q. Were you able to do even the easy part of

the work continuously, or was it interrupted?

A. I done it, yes. We done considerable day

hiring, that is, hiring a fellow a few days at a time.

Q. Why?
A. I wasn't able to go ahead with the heavy

work. I was picking out the easy jobs.

Q. Were you in such physical condition that you

could conduct your ranch at that time ?

A. No, that is, I couldn't do it myself.

Q. Prior to the time you went into the war were

you able to put in your crops such as you were put-

ting in those years with the help of this brother?

A. Yes.

Q. Had you put in crops of that kind ?

A. Yes.

Q. Before the war ?

A. Yes.

Q. Did you do it without help ?
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A. I had help part of the time, but this help I

had was clearing the land of the stones.

Q. Then did this brother ever help at that time ?

A. As far as putting in the crop.

Q. Were you able to do it alone before entering

the army ?

A. Yes, in fact I didn't have teams. I had to do

it myself. I didn't have the equipment to hire extra

help.

Q. How long did this condition last? Did you

recover from that [105] at all, or did it get worse?

A. I recovered. I got to feeling pretty good and

then I liad one of the neighbors come in and help

to do the summer fallowing. My brother was fig-

uring on taking on the lease land we had and fai'm it

for himself. I was taking just the land I owned up

until that time. We had been farming the entire

amount of this land every year. In the summer of

1920 my brother decided he would take this lease

land and farm it while I would farm my own for the

crop of 1921. I hired Eoy Bigler to do a good deal

of the plowing. I paid him $137.00.

Q. Wliy did you do that?

A. To get him to do the work so I wouldn't have

to do it. I was unable to do it.

Q. Then after the plowing was done did you get

the crop in?

A. Yes.

Q. Did you put that in yourself?

A. I believe I did.
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Q. Did you have any help?

A. I don't recollect that I did. I put in winter

wheat, at least most of it was winter wheat. That

was the fall of '20. I had only about 40 acres to

put in in the spring- of '21.

Q. What w^as your condition during' that year of

1920 to the spring of 1921 ?

A. It wasn't as good as it had been. I was up

and around awhile in the spring.

Q. Did you still have this dizziness and short-

ness of breath ?

A. I liad pains in the l(*ft chest, palpitation and

was still rigid. I would find myself gripping my
teeth together.

Q. When did you get married, Carl?

A. In April, 1928. [106]

Q. In the year 1921 what was your condition and

the ability to work ?

A. About the same as it had been in 1920. I was

rigid and nervous and had upon exertion shortness

of breath and at times woidd get light lieaded and

dizzy.

Q. Did you have to have help in putting in the

crop of 1921?

A. I had about 40 acres to put in that spring.

My brother was batching with me, but we farmed

separately. I had about 40 acres to seed. I had no

plowing to do.

Q. All you had to do that spring was put in that

40 acres of seed?

A. Yes.
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Q. 'V\Tieii it came to harve^sting the crop of 1921

were you in the same condition'?

A. I was in the same condition and hired the

harvesting done.

Q. In 1922 what did you do if anything, with

reference to putting in your crop '?

A. I i>ut in 40 or 50 acres of crop that had been

already prepared. I seeded it and that is all I done

in the spring of '22. I done nothing since.

Q. Had your health been different, would you

have put in more of a crop in 1922 than you did?

A. No. I wouldn't have put in any more irre-

gardless of my health. I was summer fallowing and

raising ])etter crops than I did when I had bigger

acreage and it cost me less than to have this done

and done good than to have somebody go over all

this groimd, and I wasn't a])le to do it myself and

any way I don't know as I would have as I had this'

other system of farming.

Q. From 1 922 on have you done any work at all ?

A. No work only lounging around the house

helping get some meals, or getting some meals, but

I have done no farm work. [107]

Q. From 1922 on you liave been in hospitals a

great deal of the time, have you not?

A. Yes. I have.

Q. What hospitals have you been in?

A. The first hospital was the Deaconess in Great

Falls and the other hospitals have been the Govern-

ment hospitals in Helena and St. Paul, and I was in

the hospital at Lewistown.
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Q. How frequently have you been in hospitals

since 1922?

A. I wouldn't say that I had been there frequent.

I come to the Government hospital in 1923 in

Helena. I was here about six weeks I guess. I went

home in June. I believe it was May. Then in Febru-

ary I was sent to St. Paul and was in bed to or l-t

months.

Q. What hospital?

A. Aberdeen. The Veterans Bureau Hospital.

Then I don't believe I was in the hospital again

until 1931, when I was up here to Helena for about

six or seven weeks. That was in the spring of 1931,

and in the spring of 1932 I was up to Helena for a

few weeks and this spring again in 1933 I was in.

It has been only in the spring vrhen I was in the

hospitals.

Q. This long period of hospitalization in St. Paul

you say started when "?

A. It started in February, 1924.

Q. You were there for

A. Until April, 1925.

Q. From 1925 up until 1931 were you able to do

an}^ farm work or any work of any kind?

A. No.

Q. Has that been true ever since 1922 ?

A. Yes. Just the same.

Q. How long have you been in the hospital now ?

[108]
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A. I went to a hospital I believe about the middle

of March in Lewisto^^ii,—I couldn't say—some time

in March I lielieve, and have been in hospital ever

since.

Q. During- the periods of that time when you

have not been in the hospital have you received

medical attention from various doctors?

A. Yes.

Q. What doctors?

A. Dr. Freed of Grass Range and Dr. Attix of

Lewistown, and Dr. Wallin of Ijewisto\\nQ. I went

to see Dr. Porter before I applied for any compen-

sation. That was the only time I ever saw Dr. Por-

ter and he advised me to apply for treatment.

(^. Have you received from the druggists other

than that prescribed by a doctor?

A. I have received medicine from a druggist ever

since 1919. Since November, 1919.

Q. You also were treated and operated on by the

clinic in Great Falls?

A. Yes, I was.

Q. How long were you in tlie hospital that

period ?

A. I believe it was three weeks. That was in

Jime or July, 1922. 1 was there the 4th of July I

am sure.

Q. That is all. You may cross examine.

Cross Examination by 1). 1). Evans:

Q. Did you have the flu in Luxemberg?

A. I did.
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Q. How long?

A. I expect ten daj^s or two weeks, that is, that

I was sick.

Q. V^Tien you were discharg-ed tlie doctors, you

stated in your direct examination, put some instru-

ment to your chcvst and listened, did they not?

A. I believe they did. [109]

Q. Did you notice whether a doctor put a stetho-

scope or instrument over your heart and listened at

that time?

A. I do not know where they put it. They was

listening to everybody and everybody got the same

treatment.

Q. You do remember they had a stethoscope?

A. I think so.

Q. How large a farm did you liave at the time

the war ended, Mr. Noble?

A. There were 860 acres altogether; 400 acres

was my ov^nn.

Q. Of this 860 acres total how much was culti-

vated land?

A. Well, there was about 200 acres on my own

place that w^as cultivable and there was about 120,

I believe, on the rest of it.

Q. AVhat did you raise mostly?

A. Raised wheat. I had some cattle, about 14

or 15 head.

Q. What was your practice as to summer fallow-

ing. How much of this ground did }'ou sunmier

fallow in 1919, 1920, 1921, and 1922?
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A. There was ver}^ little fallowed. I believe

there was a piece of about 15 acres summer fallowed

in 1919, but after 1921 the 200 acres on my places

was split up. I only farmed 100 acres each year

and summer fallowed 100 acres.

Q. Do you remember what your yield was from

this 100 acres in 1920, 1921?

A. I really don't know, l)ut I do know what it

was in 1923.

Q. What was it in 1923?

A. Over 5000 bushels, I should say about 5300

bushels.

Q. What was wheat worth at that time?

A. It wa^ worth about $1.00 a bushel.

Q. Since 1923 have you still continued to own

that 200 acres? [110]

A. Yes.

Q. You haven't done the work on it, but you

have had it farmed under your supervision?

A. Yes.

Q. Have you continued that practice of summer

fallowing of about 100 acres?

A. I have until the last two years.

Q. What happened the last two years?

A. I have put it all in.

Q. How have the bushel returns been. I don't

mean in regard to the price ?

A. We haven't been getting no crops at all. Two

years ago I thrashed all bushels; that was in 1931.

La.st year I thrashed 850 bushels.
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Q. That is all off the whole 200 acres?

A. I have got 640 acres of my own.

Q. You bought some land since?

A. Yes.

Q. How much crop land?

A. Just about the same. The 200 acres of ciood

fai'm land, I let some of the cultivated land go liack

on the original.

Q. In 1919 and 1920 how much stock did you

own?

A. I let my l)rother have what cattle I liad in

the fall of 1920 because I didn't feel able to take

care of them. There were about 14 or 15 head and

I sold them to him.

Q. How many work horses did you ]iave in 1919

and 1920?

A. I couldn't say as to that. I had 8, maybe 12.

Q. How many did you customarily work at that

time ?

A. We worked 8 on the plow\

Q. Did you have enough harness and horses to

handle two outfits?

A. Not 8-horse outfits,—an eight and a four.

Q. You had then enough horses and so forth to

set up 12 head of [111] horses for work on the

farm ?

A. Yes.

Q. You had farm machinery for your needs?

A. Yes.
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Q. Did you have any other stock except the

horses and cattle, the cattle having been sold in the

fall of 1920?

A. I usnalh' had two or three hogs.

Q. Yon never handled sheep?

A. No sheep.

Q. I suppose a few chickens and that sort of

thing?

A. Yes.

Q. Your main dependence in your farming oper-

ations was your wheat?

A. Yes.

Q. How was your average crop from 1923 until

1928 or 1929, when you said you had very poor

results ?

A. We had average crops,—I didn't say,—20

bushels or such a matter. If it fell below 20 bushels,

I felt I wasn't getting much.

Q. To the acre?

A. Yes.

Q. How did it average up with the farmers ad-

joining you?

A. Away ahead of them.

Q. Was that because of their failure to use your

modern farming methods ? Or were they less skillful

than you in farming?

A. They didn't use the right system.

Q. You used the same system and lived on the

farm all these years, directing the operations?

A. Yes.

Q. What doctor did you tirst consult and when?
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A. The first actual doctor I consulted was Dr.

Larson, I believe, in June, 1922, but I bad been

going- to the druggist, Gillespie. At this time he told

me I had appendicitis and I had })etter go up and

have Dr. Larson give me an examination and oper-

ate if necessary.

Q. Gillespie is the druggist at Grass Range?

A. Yes. [112]

Q. What month in 1922 was that you saw Larson *?

A. I believe that was in June or July.

Q. You first made claim to the Veterans Bureau

in 1923?

A. Yes.

Q. Then you were examined by Dr. Richards

and some other doctors in Billings'?

A. Yes, in Billings.

Q. After that you came to Helena and were ex-

amined by doctors in the hospital in Helena?

A. Dr. Lipscomb, I believe.

Q. Then you went to St. Paul and were in the

hospital there?

A. I went back to Lewistown and after I had

been in the hospital here at Helena I went back

home in May or June, and I think perhaps in De-

cember when they sent me to Dr. Biddle in Lewis-

town, and my compensation was cut, but he said I

was getting hospitalized, and I was sent to St. Paul.

Q. When did you first see Dr. Porter in Lewis-

town ?
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A. I believe that was in December, 1922. Tt

might have been in January of 1923.

Q. That is aU.

Eedirect Examination, By Mr. Mohnnby:

Q. Since 1922 have you attempted to do any

farm work yourself?

A. No. I have not had no team in the field since

in the spring of 1922.

• Q. What farm work, that has been done, has

been done by hired help ?

A. Absolutely.

Q. That is all.

CARL F. NOBLE

Plaintiff's Exhibit No. 1.

HONORABLE DISCHARGE FROM THE
UNITED STATES ARMY

(Seal)

To All Whom It May Concern:

This is to certify, That* Carl F. Noble **238]589

Corporal Supply Co. 60th Infantry the United

States Army, as a Testimonial of Honest and Faith-

ful Service, is hereby Honorably Discharged from

the military service of the United States by reason

of** Circular 252 W. D. 1919

Said Carl F. Noble was born in Gustaviss, in the

State of Ohio. When enlisted he was 29 5/12 years

of age and by occupation a farmer. He had Blue
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eyes, Brown hair, Ruddy complexion, and was 5

feet 6Y2 inches in height.

Given under my hand at Fort D. A. Russell, Wyo.,

this 30th day of July, one thousand nine hundred

and nineteen.

H. C. Smith

H. C. Smith

Major A. G. D.

Adjutant

Commanding.

Form No. 525, A. G. O. *Insert name, Christian

name first; e. g. "John Doe"

Oct. 9-18 **Insert Army serial number, grade com-

pany and regiment or arm or corps or depart-

ment; e. g., "1,620,302"; "Corporal, Company

A, 1st Infantry"; "Sergeant, Quartermaster

Corps"; "Sergeant, First Class, Medical De-

partment '

'

***If discharged prior to expiration of service,

give number, date, and source of order or full

description of authority therefor.

3-3164

(Seal) [114]

(Reverse side Plaintiff's Exhibit No. 1)

ENLISTMENT RECORD
Name : Carl F. Noble Grade : Corporal Y
Enlisted, Sept. 20, 1917, at Lewistown, Montana

Serving in First enlistment period at date of dis-

charge
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Prior service:* None.

Noncommissioned officer: Corporal March 18, 1918

Markmanship, gunner qualification or rating:* Not

qualified

Horsemanship: Not mounted.

Battles, engagements, skirmishes, exijeditions ; Ver-

dun Sector Oct. 6 Nov. 11-1918 Vosges Sector

June 16-July 4-1918-July 14-Aug. 23 1918 St.

Mihiel 9/12/18 to 9/16/18 Meuse Argonne Oct.

6-Nov. 11-1918. Cited for devotion duty during

St. Mihiel offens. & Argonne 12-31-18

Knowledge of any vocation: Farmer

Wounds received in service : None

Physical condition when discharged: Good

Typhoid prophylaxis comi^leted Oct. 25-1917

Paratyphoid ])rophylaxis comj^leted: Oct. 25-1917

Married or single: Single

Character: Excellent

Remarks: Service; Honest and faithful. No A. W.

O. L. or absence under G. O. 31 W. D. 1912 and

G. O. 45 W. D. 1914

Entitled to travel pay to: Lewistown, Montana

Signature of Soldier : Carl F. Noble

C, R. Farmer

C. R. Farmer

1st Lieut. A. G. D.

(Stamps and endorsements not copied)

Commanding

Personnel Adjutant. [115]
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Plaintiff's Exhibit No. 2.

Grass Range, Mont.

Jan. 22, 1931.

Director's Office

Jan. 27, 1931.

Received.

Director U. S. Veterans Bureau

Washington D. C.

Dear Sir:

I hereby ask that I be given $57.50 per month

from date of discharge on my War Risk Insurance

Policy ; on the basis of a permanent total disability,

from date of discharge. Said disability is due to

my military service.

Respt yours.

Carl F. Noble.

C-1 242 376

[Seal] [116]

Plaintiff's Exhibit No. 3.

VETERANS ADMINISTRATION
[Seal] Washington

April 1, 1932.

Mr. Carl F. Noble, In Reply To: FDD
Grass Range, Montana NOBLE, Carl F.

C-1 242 376

Dear Sir:

This is with further reference to the above en-

titled claim. You are informed that a decision v^as

rendered of Oct. 17, 1931, by the Insurance Claims
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Council to the effect that the evidence is not suffi-

cient to establish a fact that the former insured

was totally and permanently disabled at a time

when the contract of insurance was in force, and

therefore the claim has been denied.

You may consider such denial final for the pur-

poses of instituting- suit under Section 19 of the

AVorld War Veterans' Act, 1924, as amended.

If you accept the denial of the claim by the Coun-

cil as final, the susj^ension of the statute of limita-

tions provided by Section 19 shall cease from and

after the date of this letter plus tlie uuml)er of

days usually required ]>y the Post Office^ l>ei)nrt-

ment for the transmission of regular mail Ironi

Washingfon, D. C, to your last address of record,

The case folder is being forwarded to the Yot-

eraiLs' Administration at Fort Harrison, .Montana.

Any further inquiries conceining your claims should

be directed to that office.

By direction,

Insurance F'orm 909 H. L. McCoy

[Seal] Director of Insurance. [1 IT]

Filed October 29, 1934.

Whereupon the hearing was continued until Tues-

day morning October 30, 1934, at ten o'clock A. M.

Tuesday, October 30, 1934

Ten o'clock A. M.
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Whereupon,

JOHN BOLLICK.

a witness called and sworn on behalf of the Plain-

tiff, testified as follows:

Direct Examination by Mr. Moluniby:

My name is John Bollick. I live at Grass Range.

I have lived at Grass Range about fourteen yeai's.

I am acquainted with Carl Noble, the Plaintiff in

this action. I first met him at Gettysburg, Penn-

sylvania. I was in the army. I was in the army

at that time. As to what outfit I was with. I was

with the 60th Infantry, 5th division. United States

regular army. I was in the same outfit with Carl

Noble. The same company and the same regiment.

I was in the 5th division before they were at Camp
Grittysburg. He joined the 5th division at Gettys-

burg, Pennsylvania. From that until the Armistice

wa.s signed I was with him constantly. After we

left Camp Gettysburg, we went to Camp Green,

North Carolina. AVliile we were at Camp Green

Carl Noble was taken down with the mumps at

Camp Green, North Carolina, and swelled up, and

I had to do his duty, he was at the infirmary several

times marking ''duty".

Q. What, if anything, occurred with reference

to the mumps at that time?

A. He was swelling u}!

:\Ir. BALDWIN : I would like to inquire whether

you are telling what he told you, or telling what

you saw?

A. I saw it.
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Witness ContinuinfiT: I observed with reference

to Ms miunps [118] after that that he was swollen

at the neck, and he wa.< swollen at the groin, 1)elow.

We were in the same Camp toirether. As to what

I observed with reference to his testicles, they were

swollen uj*. As to what occurred with refeience to

any treatment of the mmnjjs. he went over to the

infirmary on a sick call, and they marked liim

**duty". He did do duty while in that condition.

As to nature of the duties that he did i»erform. he

perfonned the duty around there as assistant wairon

master. As to what work is involved in that, it is

bring^ine: rations fi-om the rail head to supply the

reg^iment. and also equipment for the i*e2iment of

different kinds. As to whether his duties required

him to do any drillinir or marchin^r, at different

times he drilled. He did drillins: or marching while

in that condition. I do not recall any particular

occasion of marching:, but I know we were out at

several drill times at that time, and lire driUs, one

thing: or another at different times in that time.

Fr«»m Camp Green we went to Holx>ken, New
Jersey. His condition at that time was the same.

We were at Hoboken about two weeks. We were

not doing duty at Hoboken, we were laying there

in quarantine; waiting for orders for overseas. At

the end of the two weeks we procured orders to go

oversea.?. Carl and myst^lf went over on the siime

boat. I will describe his condition at that time: he

conjj)lained of his numips: his mumps had been still

bothering him. and he had to do fatigue work on
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the boat, like gathering stuff and cleaning up the

boat. Of course, Carl did not do much work at that

time, but still he was on duty.

Q. Describe his condition as it appeared at the

time you first noticed this swelling below on him?

A. Well, his condition, his neck was swollen, and

down below [119] here (indicating) he was swollen,

and he wore a cloth around there to protect himself.

Q. What was observable with reference to his

walking, if anything.

A. He walked straddle legged.

Q. Did that continue after that, and for how

long did you notice?

A. Well, I noticed that Carl, when we were on

the boat, that he was still that way until the time

they hit Champano, France. That is at the point

that we disembarked in France. We were at that

place about twelve or fifteen days. We did not all

of us go over on the same boat. Our outfit was again

reassembled while we all together at Barchoo,

France. I couldn't tell you how to spell that. That

is the place that we disembarked. From that Camp

we Avent up to Alsace-Lorraine. We went into shell

fire in the Alsace-Lorraine region. As to how long

we were under shell fire at Alsace-Lorraine, if I

remember rightly, it was about fifteen days. From

there w^e went to another sector, between St. Mihiel

and Alsace-Lorraine. Carl was with me when we

were up at Alsace-Lorraine, he was with me all

through. He was with me at the second place that
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I mentioned. I believe I recall what thov calk^l

that sector, I believe it was St. Die. I could not

tell you just how long we were there, I think some-

where around about fifteen or twenty days. We weio

under fire at that time. That was front line service.

The general duties of tlie outfit that Carl and I

were in, was to supply the regiment, and keep pro-

visions for the men fighting on the front. He would

get the provisions at the rail head, lie would bring

them up to the front by wagon trains. After we

left the second sector that I referred to, we went

to St. Mihiel. As to liow long we were on that front

at St. Mihiel, it wais somewhere aroinid a))out twenty

or twenty-five days. Carl was with ine at that time.

As to whether [120] anything occurred on tlie St.

Mihiel affecting Carl's health, Carl was gassed on

the front at St. Mihiel along with the rest of us.

There were about fifteen of us gassed. As to Iidw

that affected Carl, lie vomitted when he got this

gas. He reported with the outfit to (.aptain Morris,

and there was never anything done, although (^arl

vomitted, and had diarrhea at that time. That was

the same experience as the other fellows that were

gassed. I wa.s gassed at the same time. After we

left St. Mihiel we went to Meuse Argonne. As to

what portion of the Argonne we went, it was around

Mount Pican. The nature of the country around

Mount Pican is sort of a forest. With reference to

whethei' it is level ground or otherwise it is rolling,

hilly, mountainous; sort of mountainous country.

As to what occurred to Carl while on the Argonne,
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Carl was driving a team. I saw it and observed him

myself. Carl was riding a mule, and there was a

driver that could not drive his team. Carl said, you

ride this mule and I will drive jouv team. He got

on the wagon and there w^as a shell blowed up, and

cut the brake rod, and the team went to the bottom

of the mountain, and Carl was mixed u]3 with the

rations at the bottom of the mountain. I stopped

and helped him out, and w^hen I got to the bottom,

the Captain said, Let us go. He said, We cannot

stop, we have men to take care of those. We w^ent

on the front. There was about five days that I didn't

see him. As to how this shell hit, it hit on the road

and drove a big hole out in the road, and tore parts

of the wagon off, that is, the side part, it went

through the side part, and part of the end-gate;

it blowed part of the end-gate off, and Carl went

to the bottom of the mountain with this team ; they

would hold back, and they went to the bottom of

the mountain. I said I didn't see him again for

about five days. As [121] to his condition when I

saw him after that. He was up. If you would ask

him anything he w^ould flutter, his hands would go,

he would stutter, and at numerous times I would

ask him for rations, when we were dishing out

rations his hand would shake like that (indicating),

and he would stutter, hands shake, and looked like

a man that was about twenty years older. Prior to

this occurrence Carl did not stutter that I know of.

Q. How long after this occurrence at Mt. Pican,

were you in the Argonne?
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A. In the Argonne, we went in September, and

stayed there until November 11, when the Armistice

was signed. We were getting ready to go over the top

again when the x\rmistice was signed. As to how long-

had this occurred before the Armistice was signed, I

presume it was along in October, about the 20th of

October when this had happened. After the Armis-

tice was signed we went to Esch Luxemberg. That

is part of Germany, a little bit of a country hy

itself, a little country between Belgium and Ger-

many. We were tliere imtil tlic 4th day of July,

1919. We were doing duty wliile up in Luxemberg,

the duty was mostly drill; we discarded tli(^ wagon

train, and we did mostly drilling. Carl was in the

supply comi)any during this time. I saw him every

day. He was not doing any duty to speak of at

all at that time. He was in one of the billets then

in Esch. As to what I refer to as ))illets they had

been the liomes of German families, and they moved

us into that billet, or those billets, they called them

billets. As to what occurred to Carl with reference

to his physical condition while in Luxemberg, lie

reported to the infirmary with me every day with

the flu. As to how the tlu affected him, he looked

awfid pale, and was awfully nervous at this time.

I don't know that I noticed anything else with

reference to his condition after he [122] had the flu.

Q. Do you recall anything with reference to his

breathing "^

Mr. BALDWIN: We object to that as leading.

The njan said he did not recall anything. We ol)j(M;t

to it as suggesting the answer.
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The COURT : Sustain the objection.

Q. Do you recall noticing anything else with

reference to his condition after he had the flu ?

Mr. BALDWIN: We ol)ject to that as unneces-

sary repetition. He said he did not recall.

The COURT: Sustain the objection.

Q. Now, will you describe, or after you left Lux-

emberg in July, July 4, 1919, where did you go from

there ?

A. We come back to Brest, France. As to what

we did at Brest we stayed there for examination for

back home to the United States. We were shipped

back to the United States then.

Q. Just describe to the jury Carl's condition at

that time?

A. When we were shipped to the United States ?

Q. At Brest, before you left for the United

States?

A. Well, he was nervous, and he looked awfully

pale, and shortness of breath, and if you would say

anything to him, at times, he would fly just right

off, his hands would flutter and it would take him

fifteen or twenty minutes to tell you a word. As to

what else I noticed with reference to his appearance

at that time, he looked like a wild man. I will de-

scribe how he looked, his eyes looked glassy and

bulged, and he just looked like a wild man. His

hair was plumb white. It was not that way before

he went overseas. I came back on the same boat with

Carl to the United States, to New York. After we
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arrived in the United States we went to Camp Dick-

sou, New [123] Jersey, to be discharged, and he

was sent to Fort D. Riis^^ell, Wyoming. As to when

I again saw Carl after I left Camp Dixon, I saw

him on the 26th day of June, 1920. That was after

we both were out of the army.

Q. What was his condition when yon last saw

him before you were discharged, as compared to

what it was w^hen you last described him to the

jury.

A. Well, when I saw him la^t at New York his

condition had never changed, if anything he was

worse when I saw him in 1920.

Mr. MOLUMBY : You got me wrong on that.

Mr. BALDWIN : He has answered the ques-

tion. We object to your getting liim

Q. John, describe the condition he was in when

you left New York as compared to his condition,

the condition he was in at the time that you were

on the boat that you described, or at the time you

left Brest, which condition you have already de-

scribed to the jury. How did that compare at that

time?

A. Well, about the same. I stated 1 saw him

again in 1920; that was at Grass Range, Montana.

That was on June 26th, 1920. As to how I happened

to see him at that time, I came out to see Carl, and

stayed right there at Grass Range. As to whether

I stayed at his home, I was up at Carl's home about

five days. I will describe his condition to the jury
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as I saw it at that time: At that time he was just

as I left him in New York, he was nervous and he

was pale, awfully pale in color, and he looked like

he was aged up twenty years. As to whether he was

doing the work there when I was there on the farm,

he would try, get out and try to work; fly off the

handle; he would try to tighten the })olts on his

plow; he would get so nervous he would go and

lay down. I have seen him from that time on fre-

quently [124] some times three or four times a

month, some times every day in the month. As to

where I was living during that period from that

time on, I was living with a man hy the name of

Shaw. He was the next neighbor to wdiere Carl

lived.

Q. In 1920, during that year in 1920, do you

know what work he did or attempted to do on

the ranch, if any?

A. Well, he didn't do any work at all. He hauled

a load of gTain or two to town here and there, and

minted a cow. He had a man working on the farm

then, his brother, and the next year his brother and

him dissolved partnership, and he had a man named

Ora Trapp w^orking on his farm.

Q. Has he since he got out of the army, or after

you saw him in 1920, has he ever done the work on

the farm?

A. No sir. He has at all times that I know of,

that I saw him in 1920, had help on the farm there.

They were men that he hired. I don't know how
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he and liis brother had things arranged, whether

they were on half shares, or how that was, but I

know the next man he hired was Mr. Trapp. He
hired him to work there hy the month. As to how
big a place he had there at the time that Mr. Trapp

was there, I think it was around about 600 acres.

There were about three hundred acres of that

susceptible of cultivation. As to how much would be

put into crop each year, he would put in about one

hundred and fifty acres. Mr. Trapp did put in the

crop alone.

Q. Did Carl's brothei', Ferd, help him at any

time?

Mr. BALDWIN : Object to this as leading.

Q. After 1920?

A. Yes, Ferd used to go there.

Mr. BALDWIN : I object to that as leading.

The COURT : Yes, it is leading all right. [125]

Q. Did any one other than Mr. Trapp ever work

on that ranch after 1920?

A. Yes, he had several persons there after 1920.

In 1920 he and his brother worked there together;

his brother and he had the ranch together. Carl

did not do any of the work himself, outside of milk-

ing the cow, and probably bringing in the wood;

he did a little cooking at the house and brought in

some wood, or maybe milked a cow, or fixed a plow,

or something that the hired man or Ferd sometimes

could not fix, or did not know how to fix it, he would

go out and fix the j)low, that is tighten up some
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bolts, or something on the plow. In 1921, the next

year, if I remember rightly, I think it was Mr.

Trapp that was on the jDlace. As to how they oper-

ated the place there after as compared to what he

did the year that I described, he had a man there

every year on the farm, running the farm. With

reference to any medical treatment or hospitaliza-

tion that Carl had, I know he went to the hospital

several times he was at Fort Harrison I think in

1923, and different other times. I could not tell

just how long he was in tlie hospital. I did not

keep any record of it. I know he was in the hospital

several times since.

Cross Examination by Mr. Baldwin:

I enlisted in Gettysburg, Pennsylvania. I had

seen Carl Noble before that time. I saw him at

Gettysburg, Pennsylvania, when we went in for

inoculation. I had not seen him before my army

service. As to how tied up with the same outfit,

he from Montana, and me from back there, we were

a regular army outfit and they shipped men from

Washing-ton and from the east to make this 60th

infantry, which was the old 7th infantry, made it

into the 60th Infantry. There was no 60th before

the war. [126]

Q. As I understand it you were in the regular

army before the war was declared with Germany,

April 6, 1917?

A. I was in June 26, 1917,—September 26, 1917.
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Q. Well now, you have spoken about a regular

army outfit. What do you mean by that ?

A. A regular anny outfit is not a drafted army,

or national guard, it is a regular army outfit that

required one hundred regiments.

Q. How did you get in that, if you did not enlist,

or get drafted?

A. I enlisted at Gettysburg, Pennsylvania.

Q. And you don't think that the four million

men that went overseas were in the regular army?

A. Some of them were not ; some of them were

in the national army.

Q. Just draw that distinction, the regular army

and national army. What is the difference?

A. The legiilar army requires one hundred regi-

ments, and over one hundred regiments, as it was

told to me, they are a drafted army, or army for the

duration of the war. I enlisted so that I was in

the regular army and not in the national army.

I noticed this swelling in Noble's neck at Camp
Green, North Carolina. I did go with him to the

infirmary. I was sick at the time, I had the jaun-

dice. They did not give me any treatment. They

said I had the jaundice. As to what they said was

wrong with Noble, they said he had the mumps. The

major said that who was in charge. He was a medi-

cal officer. He did not give Noble any tests. I heard

Noble's deposition read here yesterday. I never

saw him give any medicine. I heard tin; deposition

read. [127]
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Q. You beard it rei:)eatedly stated in his deposi-

tion that he received no treatment, and they sent

]jim back?

A. They sent me back with him because I had

the sick report.

Q. And did he get a sick report?

A. Yes, he was on sick report.

Q. Did you liear anybody in the medical corp

of the army tell Noble that he had the mumps?
A. I heard that major in there say he had the

minnps.

Q. I am asking you about the medical corp.

A. That is the major doctor. He told him he

had the mumps. He said he had the mumps.

Q. Did he say he had them, or had had them?

A. He said he had the mumps.

Q. Where did he say that?

A. Right there in Camp Green, North Carolina.

Q. What place in Camp. Where was the major

when he made that statement?

A. It was in the barracks somewhere, they had

their medical examination. I could not tell just

where they held their medical examinations, and

the time and place. I could not tell you just the

right space in the barracks. I know we were there

twice that morning. He was sent back to duty. I

had noticed the swelling in the neck for about two

weeks before that time. He had the swelling in his

neck for about two weeks before I heard the major
tell him he had the mumps. I was quarantined in
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the latter part of April, I think it was in April.

I could not just call the date right.

Q. All right. When was that with reference to

tlie time that the major told Carl Noble he had the

iiuuni3s .''

A. Along in April. [128]

Q. The question is, whether you were quaran-

tined before or after you heard the major make that

statement.

A. I was c|uarantined afterwards. I could not

tell yon bow long afterwards. I could not give you

an approximation, I just could not say about how

long afterwards.

Q. Don't you know how long you were quaran-

tined? Cannot you tell us whether it was days,

hours, weeks, or months?

A. We were supposed to

—

Q. I am not asking about suppositions, I am
asking you whether you can tell us when you were

quarantined ?

A. No, I can not. I was quarantined for the

mumps. Noble was not quarantined.

Q. You had the mumps then?

A. I had the mumps when I was a boy.

Q. You had them again in the army?

A. No sir.

Q. Wbat were you quarantined for'?

A. I was quarantined because the man had

taken down with the mumps in the next tent to me.

I could not say who was the man that was taken

down in the next tent. They quarantined me because
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someone else had the mmnps. They did not quar-

antine Noble when he had the mumps.

Q. It is a custom in the army when a man has

the mumps, they quarantine the man that was

closest to him?

A. They did not quarantine him.

Q. Answer the question, it was usual in the prac-

tice in the army at that time in the division that you

were in to quarantine a man that had the mumps.

A. I know I had not the nuunps.

Q. Answer the question. [129]

A. Yes, it w^as. I didn 't have the mumps. I was

quarantined. I was quarantined because I had been

close to some man that did have the nuimps. They

did not quarantine Carl Noble at any time in that

Camp. At that time Carl's job was wagon master,

meaning to haul rations from the rail head to the

regiment, and equipment, such as guns and ammu-
nition. When I speak of the rail head, I mean the

suppl}^ depot, or quarter master department, which

ever you may call it. He continued in that particu-

lar department throughout the war, or his service

in it, as the wagon boy.

Q. Directing the work of others'? What was his

jol) as wagon boy, to direct the work of others'?

A. He was wagon boy.

Q. In other words, he was sort of a foreman on

the job?

A. A foreman, yes, and directing others as to

how they should do their work. He did a good job
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while be was in the army on that work. He knew

what it as all about, and carried on his work well.

Q. Very competent in directing the work of

others ?

A. Well, I wouldn't say.

Q. You saw the work done, you saw how the sup-

plies came in and how the wagon trains were

handled, was it good or bad?

A. Well, I might say it was good. That is the

line of work that Carl performed all through the

army. He did enter into the trenches, when we

would be up in the front, lots of times we would

have to go to the front line trenches for a meal ; w^e

could not get back to the supply company.

Q. He was not up there with a gun in his hand

doing any fighting?

A. Lots of times we had to take a gun just the

same. [130]

Q. I am asking you what Carl Noble did ?

A. He had to go up to the front with his rifle

when he went up to the front. His job w^as to con-

vey supplies from the rail head to the front.

Q. Oi- when the men in the front trenches were

under fire, he would be probably at the rail head

miles away?

A. Not always.

Q. I am asking you if on many occasions that

wasn 't true ?

A. On some occasions.

Q. What time did he spend actually in the front

line trenches?
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A. I could not just say that. We were one hun-

dred and five days in shell fire. I can answer to

that. He was not in the front line trenches during

those one hundred and five days at all times. I

could not say how much of that time he was in the

front line trenches. I stated that Carl walked

straddle legged and that he had a swelling in his

neck, and he had a swelling in his groin and that

his testicles were swollen. He did show^ me his

testicles. As to whether he showed them to tlie rest

of the boys, he did to some of them; that was at

Camp Green. I was in the infirmary with him when

he had that condition. I presume he showed his

condition to the medical men in charge there I was

with him. I did not see everything that he saw; I

heard what he said. I could not say that he told

the medical men in the infirmary that his groins

were swollen. I could not say that he ever told

them that his testicles were swollen. I did see a

medical officer in that infirmary make an examina-

tion of his groin or testicles; that was at the time

I reported at the infirmary with him, sometime

in April, and his testicles and groin were swollen

then. I say the medical officer examined him. The

medical officer asked him if he had been injured,

if [131] I recall rightly they asked him if he was

injured there, and he said no, he had the mumps
but he was over them then, or something in that

manner.

Q. What did the medical officer say ?



United States of America 83

(Testimony of John Bollick.)

A. He said he had the mumps but he was over

them, in that manner, he was over the mumps, or

something in that manner.

Q. What officer was it that made that statement?

A. The Major. I couldn't tell you what major it

was. I couldn't just say his last name now.

Q. You said a minute ago?

A. I said the major. I did not say his name.

Q. I thought you did?

A. No.

Q. And he told Noble to get back to work ?

A. He marked him duty.

Q. That is exactly what that means, get back on

the job, is it not ?

A. Yes.

Q. In other words, he was fit for work, or or-

dered to go back to it anyway.

A. Yes. Fatigue work means cleaning up

around a camp. This fatigue work that Noble did

was on the boat, it was picking up cigarette stumps

around this boat; he was in charge of the men,

swabbing up tlie deck, and picking up cigarette

stumps, and some things like that.

Q. In other words, he was still continuing the

bossing ?

A. Yes.

Q. And he continued to l)0ss them during the

time he was in the service ?

A. Well, he did, but I would say that he was not

like he was [132] when I entered the service; he

was; awful nervous and flighty.
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Q. That is not responsive to the question. The

question was did he continue to boss the men dur-

ing all the time he was in the service?

A. Yes sir. In other words he had one of the

top jobs. As to how many men he was directing, it

was a l^attalion, I would say about thirty-five or

forty men. I say he was the boss wagon man. He
had thirty-five men engaged in that employment

under him all the time during the war. He was

never taken out of the top job, or the boss's job.

Nothing happened to Noble that I know of while

we were under shell fire in Alsace-Lorraine. There

was something happened while we were under shell

fire in the Argonne field there was a shell ])lew up

on the road that tore part of the end-gate, cut off

a l)rake rod, and Carl's team went to the bottom of

the mountain and mixed up with a lot of rations.

I was in the wagon train when that happened. I

was under his direction during the time I was in

the army, and all of the time. At the time of that

occurrence I could not have been over one hundred

3'ards or two hundred yards away; I was following

him, about one hundred yards or two hundred yards

away. After this occurrence I did not see him for

about five days. I know what his condition was

after that happened, after the five days, but not

after the occurrence. As to where I was when I

next saw him after the five days had passed, we
were in a camp, moving into the front general line,

we were spread out in the woods somewhere in
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the brush ; some were in the brush, anywhere at all,

or under trees, so that the airplanes could not

locate them. I was employed in carrying supplies

to the front ; in other words supplying needs of the

soldiers in the trenches. Noble came back and took

his same old place, he was wagon master. He did

not lose any of his authority [133] over the thirt\-

five men that he was directing because of his con-

dition. I did not notice any difference in the work

in that division that was under him before and after

that five day period.

Q. In other words he carried on his work tlie

same as he did before?

A. I think it was done through excitement moi-e

than anything else.

Q. Well, he must have been pretty excited to con-

tinue to do that until he got back to Hoboken ?

A. We didn't arrive in Hoboken.

Q. Where did you land?

A. We landed in Long Island. He directed the

work of that wagon train with thirty five men until

we got back to the United States. The work went

along right under his direction. So far as my ob-

sei-vations went, it went along just as well as it had

before this shell explosion. Men at the front lines,

at the front line trenches got their amnumition and

food, and (everything was going along all right so

far as the wagon train was concerned ; no hitches

because of any ill health; no stopfjing of supplies
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because of anything due to Nobles condition during

that time. He appeared to be a very competent man,

doing a good job. Noble got the gas in the St. Mihiel

sector. I could not tell you the date, and he also in

the Meuse, Argonne. I was gassed at the same time.

Q. Did you stop work ?

A. No, it would not have done me any good if

I did have.

Q. Why not?

A. Well, they would mark you duty if you ever

went to a sick call. [134]

Q. Depending on how badly you were gassed?

A. Well, I don't know about that.

Q. What is that?

A. I say I couldn't tell about that. I was issued

a rifle when I entered the army, and Noble was

issued one. I never did go over the top, nor did he.

I was with him all the time. It was not a part of my
job, nor his job to go over the top.

Q. Why did you state on direct that just before

the armistice on November 11, 1918, you were or-

dered to go over the top ?

A. What I meant to go over the top, we were

supplying the outfit; we went to the front line

trenches; we were right up to the boys, we got in

a mix up, I think they were counter-flanked. The

Captain ordered us to quit the team and take the

rifle and go to the front. In other words, if we went

up there to fight, the boys would have had to go

without their ration.
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Q. And you and the men working under Noble

were the only means of supply for ammunition ?

A. No.

Q. What else did they have besides that wagon

train ?

A. I don't get that.

Q. I am asking you what other means they had

of supply besides the wagon train that Noble was

operating at that point?

A. Nothing outside of the annnunition train.

Q. And if you and the other drivers went into

the front trenches there would not be any means of

supplying that particular division, would there?

A. You mean just me and Noble won the war?

Q. T don't think you won it. I think it took about

five ndllion Americans, and lots of Frenchnuni.

A. That is what I thought. [135]

Q. It took a lot of people working hard ?

A. There was lots of them up in the front lie-

sides me.

Q. The question is whether Noble and you, and

the rest of the wagonners were in the front trenches

fighting, would there be any means of supj^lying tin;

men in the trenches?

A. They would not if they had captui-ed tlic

wagon trains. We could not go over the top with

the wagon trains. If we were all in that trench tlu;

wagon train would be tied up. The boys in tlmt

trench would be without means of food.
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Q. For how long did they keep the boys without

food so that you could carry a gun ?

A. I think we were about four hours in the

counter attack, then we went back to the wagon

trains. I continued on that job until I left the army.

That was not the only time that I was in the front

line trenches ; I had been there several times.

Q. And were you on duty in the front line

trenches several times, that is, getting ready to go

over the top?

A. Not getting ready to go over the top, but sup-

plying the boys right at the front. I was gassed the

same time that Noble was gassed. I never received

any treatment for the gas. I have had a physical

ailment since, I have had arthritis and pleurisy

I got arthritis at Camp Green, North Caroline, and

have had it ever since,

Q. Still you did the work for one year on

Noble's farm in Montana?

A. No, I never worked a year for Noble in Mon-

tana. I worked for him about two months, about

sixty days, I could not say what year it was. I then

went to work for a man named Shaw. I worked

for Mr. Shaw before I ever worked for Noble. I

did plowing for Mr. Shaw.

Q. You were able at that time to do heavy work

on the farm, were [136] you not ?

A. No, I didn't say I was able to do heavy work.

Q. Well, you did it, didn't you?
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A. I plowed, drove a team. At to what line of

work I have been engaged in since that time, I have

been engaged in practically the same kind of work.

It wonld be designated as general farm work.

Q. "What kind of farm work did yon do?

A. Well, there is a lot of farm work that T

didn't do. I was employed by Noble on several occa-

sion, small periods of time. I hanled grain for him

and cooked for him, and I plowed one fall. 1 could

not tell you the date of that fall right now.

Q. Now, these dates are important. We want to

know when yon were there so that we can tell what

his condition was in various years. Cannot you give

us the year?

A. I could not at this time. I could not say. T

know I was hired by Noble on a number of occa-

sions. At the present time I cannot give you the

year of any period of my work for him. I could

not say that it might have been as late as 1924 or

1925. I couldn't say when I did last work for Noble.

I cannot tell what years I was working for him. T

cannot tell what year I last worked for him. I can-

not tell you any year that I did work for him at

any time. As to who I was working for in the fall of

1919, I worked about two weeks for the E. J. Lavia

Iron and Steel Company at Marietta, Pennsylvania.

I was not in Montana at all in the year 1919. I first

came to Montana on the 26th day of June, 1920. I

had not seen Noble from the time I left the army

until that day, about eight or nine months time I

think it was.
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Q. And as I understood your direct testimony

you immediately went to work for Mm upon meet-

ing him? [137]

A. No I did not. His brother was on the farm

at that time.

Q. And there were a couple of hundred acres

under cultivation.

A. They had about three hundred acres under

cultivation, but about one hundred and fifty acres

is what they farmed.

Q. Is one man supposed to take care of that

much land on a farm ?

A. Well, his brother used to take care of one

hinidred and tifty.

Q. I am asking you if under ordinary circum-

stances one man is supposed to do the work neces-

sary on a farm of that size in Montana?

A. No, not all of it.

Q. As a matter of fact that is a two man job.

A. Sometimes six.

Q. And still you think that Carl Noble was not

able to work because he could not do the work on

that ranch, without hiring a man or two ?

A. That was not what I based it on. I could not

say how many men he hired in 1920. I couldn't

tell you how many men he hired in 1921.

Q. Was it one, or two, or three?

A. Well, at different times he probably had.
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Q. I didn't ask you about probabilities. I am
asking" you what you know.

A. Probably at threshinti,- time there would l)e

fifteen there.

Q. I am talking- al)out ordinary times, when or-

dinary farm operations were going' on.

A. Well, he had a man there.

Q. He had a man, but it was a two man job?

Mr. MOLUMBY: He never testified to any sudi

thing. He said it was a six man jol) at different

times. [138]

Q. Does the ordinary farmer take care of the

operation and cultivation of three hundred acres of

land, and the seeding and harvesting of one hundred

and fifty acres?

A. They would at times. There are some men

put out one hundred and fifty acres in wheat. That

is an exceptional man.

Q. Tlie average man cannot do it?

A. Well, I wouldn't say that. I know lots of

farmers that put out two hundred acres and they

do their farm work, that is their plowing and

summer fallowing with a tractor ; they put out two

hundred acres. Noble never did have a tractor. All

the work that was done on that farm was done with

horses in the way of plowing, and things of that

kind, eight head of horses and a three way plow.

Q. With that equipment one man could do the

work alone?

A. With that equipment?
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Q. Yes.

A. Well, not exactly, no.

Q. Now, we will suppose that they not only had

a eight horse plow but they also used at the same

time a four horse plow. You will agree with me
that one man could not drive both plows.

A. No sir, he couldn't drive two plows.

Q. As a matter of fact in the work on the Noble

farm that is the Carl Noble, that is the way it was

done with an eight horse plow and a four horse

plow ?

A. I could not say whether he had a four horse

plow there. I never seen one there. I saw a three

way disc plow, eight horse plow. I said after Noble

got back to this country he looked pale. There is

not anything of the ordinary in looking pale. I

would not say how pale he looked, it was pale he

looked an awful lot like an orange peel. [139]

Q. In other words, he looked anything but pale

then?

A. No, he was pale.

Q. You say he had an orange color "?

A Well, sort of orange color, and liis ner\^ous

condition, any time you would ask him anything,

he would just flutter aroimd, his hands would shake,

and he would stutter.

Q. When vou were all under his direction in

the army, did he stutter and flutter?

A. Yes, after that shell fire, he did, he tried to

win the war alone. He done a lot of work. He made

k
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the men move up, that was wounded, he said tliese

men had to have those rations on the front. He tried

to win the war alone.

Q. But the fact is that he continued after tliat

shell explosion, just the same as he had })efore, and

went right on, right on winning the war single

handed ?

A. Outside of the time lie was in Esch when

he was sick and down witli tli(^ tin, lie had shortnes.s

of breath.

Q. Outside of that period, he went right on win-

ning the war single handed?

A. I wovdd not say after he was in Ksch, llieio

was not much to do; there was hardly anything to

do; there were no wagon trains to take out any way.

Q. You didn't see hini at any time between the

time he was discharged from the army, on or from

July 10th, 1919, until you saw him in 1920?

A. I didn't see him, I think it w\'is the latter

part of July, 1919, until June 26, 1920.

Q. AVhen you saw Noble in 1920, he was oper-

ating the ranch out at (Ira-ss Range, was he not?

A. Was he operating the ranch?

Q. Yes?

A. No, he was doing work around the ranch ;
his

brother was running the ranch.

Q. What do you mean hy running the ranch?

A. He would take a [140] load of wheat to

town, and ijro])ably bring back the groceries, and

bring back implements, and something like that,

machinery, and milk a cow.
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Q. Wlio did those things, is that his brother, or

Carl?

A. Carl done that and his brother Ferd done

the farm work.

Q. Who directed the operations, that is, the

planting, what should be planted, and the harvest-

ing, how it should be done, and the selling of the

product ?

A. I couldn't say. At that time the ranch had

about 600 acres in it.

Q. Aren't you mistaken, wasn't the ranch at

that time, 300 acres'?

A. Well, he had some land leased of his brother's,

I think it took in around 600 acres.

Q. But since that time the amount of land cul-

tivated on the Carl Noble ranch, has been increased

quite a bit, has it not?

A. I couldn't say that.

Q. You have been in the neighborhood, tell us

wdiether it was or not?

A. Increased?

Q. Yes.

A. I couldn't say that. I would say it was

decreased.

Q. Noble has been directing the work on a 160

acre farm ever since that time?

A. I wouldn't say that.

Q. Who has directed the farming on that land of

Carl Noble's when his brother went on his own

land?
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A. The man he has working- on his farm, Tra])])

is one of them; Bill Haight was another; he worl^tnl

there two years. Trapp worked there in 1921 and

part of 1922: Haight eame there right after Tiapp

left. I could not tell you when it was that I worked

there, because I never worked for him hy tlie year,

I only worked with him there just a few weeks at

a time, maybe a week or ten days, or through thresh-

ing, or hauling grain, or something like that.

I could not tell just how long it was. [141]

Q. You think the man that Xoble (Miiploycd told

him how to run the ranch?

A. He must have when Carl was in the liosi^ilal

in Minneapolis. I couldn't say when that was. I

did not ever see him in the hospital at Minnea])()lis.

As to whether I saw him in any other hospital, I

saw him in the Fort Harrison hos})ital in 192^].

I couldn't say just what time in 1923 that was. That

Ls not the time that Noble was operated on for

appendicitis. I could not say how long I was with

him in the hosjjital in 1923 at Fort Harrison. I

could not say how long he was away from the ranch

at that time, because I stayed at Fort Harrison until

spring. If I recall rightly Carl was transferred to

Minneapolis and went home, and was transferrcMl

to the Minneapolis hospital.

Q. You didn't see him at Minneapolis, that i>s

all hearsay as to what happened there?

A. I didn't see him at Minneapolis. I saw hi in

at Fort Harrison. I saw him on the farm this year,
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and I saw him last year. I have seen him every

year since 1920. I have not been living on the

adjoining land, right next to him, all those years.

I have been living about four miles from him. As

to how frequently I visited the Noble ranch, some-

times I would be up there two or three times a week

;

sometimes I would go up there every day for a

while, probably stay there with Carl a couple of

weeks at different times.

Q. The land is good land, is it not?

A. Well, I wouldn't say that. It produced sev-

eral good crops, I cannot say it is good land.

Q. In other words, in spite of poor land, it pro-

duces good crops ?

A. With the exception of the moisture they had,

they had one or two good crops.

Q. It is a boast of Carl Noble, who has been

operating there since 1920, that he has the best farm

around in that country? [142]

A. I wouldn't say that.

Q. You heard him say that he was the best

farmer out there many times ?

A. I heard him say that their farm produced

the most wheat, but I wouldn't say that he raised it.

Q. But he, as a matter of fact, he was raising

more wheat per acre than anybody in that district

duiing the years jou have been there?

A. No, I wouldn't say that.

Q. How did his crops compare with the land

that you were working on ?

A. About the same.
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Q. Were the crops good or bad?

A. I couldn't say. I think it was in 1923 we

had a good crop, real good crop in there, and that

was an exceptional year. Outside of that it was

very light.

Q. Now, how much was the average yield of

wheat on this land in that vicinity?

A. Well. I would say that real good years

Q. I am not talking about real good years. You
heard the word "average" in that question.

A. Average?

Q. Yes.

A. That would be a hard thing to say. Six or

seven bushels, you mean through from that time on

until now?

Q. Yes.

A. About six or seven l)ushels, and that is put-

ting it high.

Q. It may be below that on the average?

A. Of course there is one year there that they

had a big crop, and there is lots of years that they

had nothing.

Q. What was the year of the big crop?

A. I presume it was 1923 or 1924.

Q. You heard Nol)le's deposition read yesterday,

and you heard him say in that deposition, did you

not, that if he did not get twenty bushels to the

acre, he thought he wa.s having poor luck?

A. I didn't hear that, no, sir.

Q. So that if he was averaging twenty bushels

to the acre, he [143] was doing more than other

fanners in that district.
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Mr. MOLUMBY: He didn't say anything about

getting twenty bushels to the acre.

Mr. BALDWIN: He said it was a poor year if

he didn't average better than twenty bushels to the

acre.

A. I wouldn't say that.

Q. How much did he average per acre, if you

know, all through the years?

A. About six or seven bushels all through the

years.

Q. Now, in Mr. Noble's deposition we find tliis:

Q. "How was ,your average crop from 1923 until

1928 or 1929, when you said you had very poor

results'?" A. "We had average crops, I didn't say,

twenty bushels or such a matter, if it fell below

twenty bushels I felt I wasn't getting much."

Q. "To the acre?" A. "Yes". Q. "How did it aver-

age up with the farmers adjoining you?" A. "Away

ahead of them." Q. "Was that because of their fail-

ure to use your modern farming methods? or were

they less skillful than you in farming?" A. "They

didn't use the right system." Q. "You used the same

system and lived on the farm all these years, direct-

ing the operations?" A, "Yes." Now, in the light of

that testimony can you tell me what the average

yield per acre of wheat was on the ranch on the

Noble ranch or farm, from 1923 or 1929?

A. No sir, I couldn't say.

Q. But you say during those years the average

A. They had a couple of years, they had good

years for about two years then they raised good

crops.
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Q. I am speaking of an average year.

A. Well, I would say six or seven bushels.

Q. That was the average yield in that vicinity

on the farms of the same kind? [144]

A. Yes.

Q. And that applies during 1930, 1931, 1932,

1933, 1934. did it not?

A. Yes.

Q. Now, did you ever tell anybody about this

explosion, when you wcn^e under examination, in

connection with the injuries that Xoble had suffered?

A. I probal)ly have not, outside of some buddies,

when we were talking it over.

Q. You made an affidavit in an effort to help

Mr. Noble?

A. Yes.

Q. When were those affidavits made?

A. I think 1923. I made two affidavits, I believe.

I probably in one of those affidavits referred to the

explosion of a shell.

Q. And did you mention this explosion when he

was driving this W' agon in either of those affidavits ?

A. I probably didn't mention it.

Q. You didn't think it of any importance at that

time in 1923—when you made those affidavits?

A. I will say at those times when they asked'

me for an affidavit a lot of times, you generally

overlook something like that.

Q. Well, you were not overlooking the fact that

you had been requested by your friend Carl Noble

to make affidavits, were you ?
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A. What is that?

Q. You did not overlook the fact at the time you

made these affidavits that Carl Noble had asked you

to make them, and told the truth?

A. I told the truth.

Q. You did not tell the whole truth?

A. I told the whole truth. [145]

Q. And I suj^pose 3'ou told nothing but the truth ?

A. No.

Q. Why didn't you mention this explosion when

he was driving- this wagon in either of those affi-

davits ?

A. Well, I just cannot say why I didn't. Tliere

is a lot of stuff that I should have mentioned in that

there, but I didn't.

Q. That is your only explanation. Did you tell

them that Carl Noble had come l)ack white haired

five days later, in either of affidavits?

A. I don't think I have.

Q. Did you tell them that his hands were flutter-

ing, and he stuttered, in either of those affidavits?

A. No, I did not.

Q. Did you mention anywhere in those affidavits

the things that you mentioned here ?

A. I believe I have some of them.

Q. What part?

A. Shortness of breath and he was pale.

Q. And that is all you said in those affidavits

that you can recall.

A. And I mentioned the mumps.
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Q. Did you mention the flu in Luxemberg, did

you mention it in the affidavits?

A. I presume I have. I recall when those affi-

davits were made. They were made in 1923.

Q. And in those affidavits, as I understand it,

you did not mention about this wagon train inci-

dent at all ?

A. I don't think I have.

Q. You didn't mention about his ])eing higldy

nervous and excited?

A. I probably did not. [146]

Q. And you did not mention about his hands

fluttering and his stuttering?

A. Not in the affidavits, I don't think I did.

Q. Those affidavits were made eleven years ago?

A. Yes sir.

Q. Was your recollection better then than it

is now ?

A. Well, no.

Q. In other words, you recall as vividly in 1934

the experiences that you have related as you did in

February of 1923?

A. I didn't get that.

Q. In other words, you recall as vividly in 1934

the experiences that you have related, as you did

in February of 1923?

A. Yes.

Q. And }'ou recalled that less clearly in 1923 in

February, that occurrence as you recall it now ?

A. I wouldn't say that.
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Q. A^^iat has caused your memory to get better

as the years run on?

A. It is not any different oidy at that time I

noticed this here but I noticed this other incident

at that time when he had that shell blown up. I

should have put that in that affidavit, but I did not.

Q. Well, now is the Noble ranch in as good con-

dition now \\ith reference to production, general

upkeep and appearance, as it was when you first

saw it in 1920?

A. Is it as good?

Q. Yes.

A. No.

Whereupon a recess w^as had.

After Recess

Q. Now, has Mr. Noble added to his farm hold-

ings down at Grass Range [147] since he came back

from the army, to your knowledge?

A. I couldn't say.

Q. But the farm has been operated each year,

has it not ?

A. Yes, by hired help.

Mr. BALDWIN : I will ask that that be stricken

as not responsive.

Q. The question is whether it has been operated,

the farm has been operated ?

A. Yes.

Q. And he has a nice house on the place ?

A. No, I wouldn't sav.
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Q. How about out buildings ?

A. He has a good barn.

Q. This land is well cared for?

A. Not in the last ten years I w^ouldn't say it

was.

Q. That is not since 1924?

A. I should say 1920, since 1920 it has not been

well cared for.

Q. How was it in 1918?

A, I don't know what it was in 1918.

Q. But you just know that Noble gets the best

crops they grow^ there, but he don't care for the

farm {

A. I know they raised a good crop in 1923,

weather conditions

—

Q. And since then the average crop down there

has been six or seven l)ushels to the acre?

A. Yes sir. I made two affidavits for Mr. Noble.

I cannot recall the dates on which I made those. I

think it was in the year 1923 I also made one in

1925. I don't think I mentioned the second gassing,

and I did not mention this shell occurrence in either

one of those affidavits. The first affidavit was made
in 1923, but I couldn't tell you what date.

Q. Well, read it, and now tell us wdiat date. [148]

A. On February, the 19th, 1923. I made that

affidavit on that day having had my attention called

to the one I made in 1925, this w^as made on June

4 of 1925. I have not made any otlier affidavits in

connection with Carl Noble. Carl Noble was not
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13resent when I made those affidavits. I think Mr.

Brooman prepared the affidavits at Grass Range. I

told him what to put in and he made the affidavits.

Then I finally signed them. He pnt in the things

that I told him to put in the affidavits.

Q. I will ask you if it was not a fact that Noble

made affida^dts for you at the same time that you

made these affidavits?

A. I wouldn't say that. I don't know whether

he did or not.

Q. The question is whether he was there mak-

ing affidavits for you at the time you were making

affidavits foi- him?

A. No sir. I know he made an affidavit for me.

Xot about the same time that these affidavits were

made by me for him. He made the affidavit for me
when I was in the hospital at Fort Harrison, and

sent it to me in 1923.

Redirect Examination by Mr. Molumby:

Q. John, generally since you have been back

from the army, what has been your phj^sical condi-

tion?

A. M}^ physical condition is poor. I put in about

four years in the hospital since the war, and at

numerous times I have been in bed at home. I have

received medical attention portions of the time since

I have been back. As to how recently I have re-

ceived medical attentions, it was about six weeks

ago I had an operation for sinus trouble, and lost

my left eye.
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Recross Examination b}- Mr. Baldwin:

Noble was not married when I first met him at

Grass Range in 1920. He has married since that

time. I could not tell you just exactly what year,

Init I believe in 1924. That is as close as I [149] can

get to it, I could not say. I was in the hospital, I

think, at the time he was married. I am not certain

of the date. If as a matter of fact he was married

on April 7, 1928, that does not refresh my memory,

1 could not say. I know he has married since the

war. I think it was probably not earlier than 1924.

Witness excused.

Whereupon,

HARRY HILL8TRAND,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows:

Direct Examination b}^ Mr. Molumby:

My name is Harry W. Hillstrand. I reside in

Great Falls, Montana. I am manager and half

owner of the Electric City Printing Company,

Great Falls. I was in the army during the world

war. J was in the sixtieth infantry, fifth division.

I am very well acquainted with Carl Noble. I first

met him at Spokane, Washington, Fort Wright. As

to the occasion of my meeting him at that time, we

were in the barracks at Fort Wright, naturally I

was feeling kind of homesick and lonesome, he was
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from near Great Falls, from Lewistown, I believe

he said be bad enlisted at Lewistown botb recruits,

just been sworn in tbe army at Fort Wrigbt. Noble

and myself were not in tbe same company ; we were

in tbe same division; in tbe same battalion. I will

explain to tbe jury wbat a battalion is. A battalion

in tbe infantry is composed of four companies;

four companies of infantry; eacb company of in-

fantry consists of two bundred and fifty men. In

addition to tbese four companies tbere is attached a

wagon train from the supply company whicli con-

sists of approximately three wagons and drivers for

each company, which makes about in the neighbor-

hood of a dozen drivers to eacb wagon to handle

supplies and ammunition. In one of them wagon

ij ains, tbere is always a supply company, non-com-

missioned officer ; he may be a Corporal or Sergeant,

or he might ])e a first [150] class private. In addi-

tion to this, in command of a l)attalion, there was a

Major who bad an adjutant, and lieutenant and

second lieutenant, and probably a small headquar-

ter staff of ten or fifteen men. I was in Company G,

2nd battalion, 60th infantry. I was not a portion of

the wagon train. As to what portion of the bat-

talion Noble was connected with, be was tbe wagon

master, that is tbe non-conmiissioned officer in

charge of the wagon train in our battalion. As such I

got to know him when I was attached to the battalion

headquarters, and later I was first sergeant in com-

pany G battalion. I got to know him well, having
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been with him all the way through. After I was

at Spokane, I was sent to Gettysburg, Pennsylvania.

We were in Pennsylvania approximately a month,

rlien, we went to Camp Green, North Carolina. As

to whether I was with Carl all the time, it all de-

pends on what you call with him; he was in the

supply company in the same regiment, and being

from Montana we struck up a friendship, we always

visited back and forth; we were in the same regi-

ment, and not in the same company. He was in E
company. Before we went to Camp Green he was

tiansferred to the supply company. After we were

at Cam]) Green we went to Camp Merritt, Long

Island. From there we went to Liverpool, England.

Carl and myself did not go over in the same boat.

As to what, if anything I knew about his physical

condition when I first met him over at Spokane, he

looked like the rest of us. He was all right; he got

in ; passed a strict physical examination. I remem-

ber him passing the physical examination. As to

his appearance at that time, he was older looking

than I was; he looked about his age. I know he was

])ald headed, his hair was not all gone, what he had

was kind of a dark brown; he looked to be in good

physical condition. He must have ])een to have

gotten ill.

Q. Wliat do you know about his physical con-

dition at Camp Green? [151]

A. Well, that is hard to answer. I saw him off

and on. I remember he was sick down there. He
had been sick at Gettysburg, that is what he told me.
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Mr. BAI.DWIN: We will ask that be stricken

as not responsive and hearsay.

The (^OURT: Yes, sustain the objection.

WITNESS continuing: Subsequent to this oc-

currence at Camj^ Green, I next saw him at Vas-

siro, Fi'ance. I will describe what his condition was

then. He looked bad. He looked sickly. I asked him

what was the matter. He said he had the mumps.

Mr. BALDWIN: We object to that self serving.

The COURT: Yes, sustained.

Q. Just describe what you observed as to his

condition, and what he said?

A. He looked like he had been sick; he looked

])ale. After we were at that camp, our division or

battalion went up to the Voges sector the proper

name for it was Aisne sector, was the name that

was given to it on the map, as I remember it. We
vrere on that front approximately two weeks. From

there we went liack to the training area for a short

time around Espinauld and St. Mihiel, from there

we went back up to the front. That was in the

Sandy A sector. That was an area just south of St.

Mihiel sector, south of Chateau Thierry. We were

under lire in that sector for a period of thirty-nine

days. We were in the previous sector the first time

we w^ent up approximately two wrecks, it may have

been ten days or twelve days something like that.

Q. Do you recall anything occurring to Noble in

the St. Mihiel sector?
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A. You mean the Sandy A sector ?

Q. You were there for this period of thirty-nine

days f

A. Yes. [152]

Q. Did you later go up to the St. Mihiel sector i

A. Yes.

Q. And for how long a period of time were you

up to the St. Mihiel ?

A. About ten days.

Q. And do you recall an^i-hing occurring to

Xoble up there?

A. Not any specific incident. I saw him prac-

tically every day or other day, or so. 1 don't recall

any specific incident happening to him. From St.

Mihiel we went in the ti-aining area just behind

the sector, behind the front, two miles in front, then

we went to the ^leuse Argonne. We were in the

Argonne for the same length of time we weie in

the Sandy A, for thii'ty-nine days under fire. I

don't recall anything occurring to Nolile up there

at that time, not any specific case. I will describe

to the jury what his ccmdition was as I saw liim

while up in the Argonne. His job, of course, was to

get the wagons with the supplies to any infantry

company. As I remember Noble he was always

riding a mule, and he was a man of a highly nervous

disposition, that is, lie was in the Argonne. He was

gradually getting worse. He got the wagons up

tliere. We used to have a saying

—

Mr. BALDWIN: We object to what the saying

was as hearsay.
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The COURT : Yes, sustained.

WITNESS continuing: I will describe how he

appeared up there and how he acted. He acted like

if it was too much of a nervous strain for him. He
was shell shocked in our opinion.

^Ir. BALDWIN: I ask that it be stricken, as

stating his opinion.

The COURT: Yes, sustain the objection.

Mr. BALDWIN: I mil ask that the jury be

admonished to disregard it.

The COURT: Yes, you may disregard it.

Q. Harry, did you see many shell shocked men
up on the front ? [153]

Mr. BALDWIN: AVe object to that as imma-

terial.

The COURT : You better qualify him as an ex-

pert as to what are the sjanptoms of shell shock

so that he might be able to testify.

Q. Did you see numerous men up at the front

which were shell shocked?

Mr. BALDWIN: We object to that as not quali-

fying him, to show what is shell shocked.

The COURT : We are liable to wade in pretty

deep, but you better qualify him.

A. I could talk for an hour on shell shock.

Mr. BALDAVIN: So could I, but I don't know

anything about it.

Q. Just describe what his condition was, as you

saw him?
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A. A^Hien I saw him he was sitting on that mul(\

He was always yellinq- at tlie men, and spitting- all

over himself. He would get so excited he was wild.

He would curse anybody that would interfere witli

his work, I presume. I have seen him curse officei's,

which he could get court martialed for. He was a

likable fellow. He would have cursed General

Pershing. His main purpose was to get those wagons

up there whether it killed him.

Mr. BALDWIN: I move that that be stricken.

The COURT: Yes.

Q. What other i)hysical manifestations did you

see, Harry, of his condition at that tinief

A. He looked thinner and oldei'. His eyes wei-e

staring.

Q. Wlien lie was up at the Argonne, what was

the color of his hair?

A. It was so dirty we couldn't tell what color

a man's hair was. He was practically gray haired

then. As to wliether it was that way when I first

saw him in November, I will say it was a dark

brown. He was kind of bald in front. We stayed

there on the Argonne until the Armistice, Novem-

l)er 11, then we went immediately right up to [li34]

Germany; followed right behind the Germans. We
went as far as Trier. As to what portion of Ger-

many that was in, or what province in Germany,

I will say that I don't know enough about Germany

to know. It was this side of Coblentz. We went back

to Luxemburg. We were stationed at this place that
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I mentioned up near Coblentz. We were at that

place approximately eight months. The name of this

place was Esch. That is a province of Luxemburg.

We were not stationed at Trier, just there for a

time and come baclv. AYe were in several little places

in Germany; I just cannot recall their names.

While stationed at Esch and Luxemburg, I recall

something occurring to Mr. Noble with reference

to his physical condition; he had the flu. I don't

know for how long a period he had the flu ; I imag-

ine a couple of weeks. At that time he was with

the supply company. I imagine he was in bed there

at Esch.

Mr. BALDWIN : We move that the latter part

of the answer be stricken ; his imaginations have no

place in the record.

The COURT : Yes.

WITNESS continuing: I did not see him in bed.

It may have been the 5th or 6th of July that we

left Luxemburg. It was right after the 4th of

July, I know that. During those periods that we

were up on the front, Ave were always in the front

line trenches. As to where Carl was during that

period, he was on the supply wagons, which we con-

sidered the front line trenches. They were a mile

or so back of us, which was just as dangerous as

the front part, in fact, more dangerous.

Mr. BALDWIN : I move that be stricken.

The COLTRT : It may stand. It will not do any

harm.
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WITNESS contiiiuiiij;-: The area in which lie

was, was always nnder shell hre. contiinionsly. As

to the kind of shell tire, generally these three inch

sheik, and six inch shells. They were iien(>rally

[155] more under the shell lire than we were, I be-

cause hack of the lines they always get the heaviest

shell fire. They were not susceptihle to ritle tire,

hut were more susceptible to shell fire.

AA^iereupon the hearing was adjourned until two

o'clock P. M.

Tuesday afternoon, October 30, 1934.

Direct Examination Harry W. Hillstrand

continued by Mr. Molumby:

WITNESS continuing: As to the nature of the

shells that were l)eing fired on the front that I was

on and that Noble was on they consisted practically

of every kind of a shell that they had invented

during the war, mostly shrapnel and gas. As to how

the gas was fired, the gas shells dropped intermit-

tently ^nth a shrapnel shell. You might have a

shrapnel shell drop on you one minute, and the next

minute a gas shell. They were both fired at tlie

time, as a general rule they were both fired at the

same time; the gas shells hit mostly at the supply

department and anununition train. As a rule on the

front line where the infantry were, we generally

had shrapnel. As to the distinction between the

front line and the first line, the front line, the way

it was termed in the army, would include an ai-ea

from the first line directlv in front of the enemy



114 vs. Carl F. Noble

(Testimony of Harry Hillstrand.)

to a base maybe four or five miles back in fact, the

front line was directly under fire, and that was un-

der fire, it would not be necessary to be fifty feet

from the Germans, or might be ten thousand feet.

The danger really was the same. A¥hat we termed

the first line, there would be a first line and second

line and third line ; it might be two or three hundred

yards apart, and the reserve would be behind that;

anything within danger of three inch shells, that

is, three or four miles from the front, we always

termed the front line. That area would be traversed

by the wagons in bringing up sui^plies. In fact

they [156] were always right in that area all the

time. They were very seldom out of that area. It is

hard to answer where they would have their ammu-

nition dumps and supply dumps. They would have

the large trucks to pick them up, within four or five

miles to the first line, and these wagons, regiment

suppl}^ wagons, they would get them and bring them

up a little closer, and they would gradually work

them up to right where we were right in the first

line. These dumjDs were generally within two or

three miles ; not any more than that, the regimental

dumps.

Q. What do you know about the gas that was

in that area at St. Mihiel and the ArgX)nne over

which these wagons including Carl Noble's were

going ?

A. Those areas were always soaked with gas

;

they were intermittently firing all the time. They



United States of Am erica 115

(Testimony of Harry Hillstrand.)

might let up on the gas firing for one day. A^o\i

may have passed through the valley that had lieiii

gassed the day before; you could b(^ gassed two days

after the shells had exploded. As to how long tlie

gas would stay on the ground after th(^ sliells

bursted, that all depended on the weather ami wlicre

it landed. If it was in tlie valley, and no wind

blowing, it might stay there a couple of <hiys. If

it was up on the hill and the wind l)lowing it

wouldn't stay there two minutes. It depends on the

climatic conditions. If it was raining it would hang

close to the ground, if it was hot, why, it would i'is(\

Q. Now, Harry, after you left Luxemburg wcie

you and Carl together?

A. AVell, we were not together until we got to

New York, tlien we were together from tlieic until

we got home. I don't know Just where I left him

after we left I.uxeml)urg. Tlie entire division left

Luxemburg at the same time, within two or three

days; some w^ent some place and some went the

other. I think the entire [157] division went to

Brest. I am positive that Carl and myself came

home in the same boat. We were again togethei' in

New York. I came out from New York to Fort

1). A. Ru.ssell with him; that is sat in the same

seat with him a good deal of the way. I will descri})e

to the jury wliat his condition was on that trip from

New York to Fort D. A. Russell, ])ut it is kind of

hard to describe. It was generally the same as he

was in the war in the Argonne. He was nervous
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and awfully temperamental, and he stuttered a lot.

He was nerve racked; lie did not have any nerves.

He looked a lot older. In fact we considered him
the old man w^hen we came home. He was much
more baldheaded. I know that he lost a lot of his

hair. When we came to Fort D. A. Russell, I can-

not remember distinctly how long we were there be-

fore we were discharged, but I think it was about

three days. That was the condition he was in when
he was discharged. He had not changed much since

that St. Mihiel time. After my discharge I saw him

once in the last sixteen years, that is, up until now.

That was when he was going through here, going

to Fort Harrison. I just saw him on the train;

just long enough to shake hands with him. I did

not see him again until last week; I heard he was

in town and in bed so I went up and saw him.

Q. How does his condition as far as nervousness

compare now with what it was when he was dis-

charged from the army?

A. Well, he might be a little more nervous. There

is not much difference. I would have recognized

him without any trouble. He has not changed much

as far as nervousness because he always was that

way.

Q. What do a^ou mean by always was that way.

Y/hat period of time do you have in mind ?

A. Well, ever since the war, since the St. IMihiel

and the Argonne [158] he was in the same condition.

He was highly nervous, temperamental. He looked
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a little older, but outside of that lie looked a little

older, but still he looked like au old man then in the

Argonne.

Cross Examination by Mr. Brown

:

The wagoners were e(|ui|)ped witli gas masks at

the front lines: the same kind of masks that tlie

men in the trenehes had. I statcnl I tirst noticed

that he had been sick at Cam]) Green. I didn't see

him in the hojspital or inhrmary at Camp Green.

I did not see him in the infirmary in France. I did

not see him under the care of any army physician

in France. Every time that I saw him in France

he was performing his duties as a soldier.

Witness Excused.

Whereupon

A. G. GILLESPIE,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows:

Direct Examination by Mr. Molumby:

My name is A. G. Gille.spie. I live at Glass Range,

Montana. I am acquainted wdth Carl Noble. I have

known his since the fall of 1919. I am engaged

in the drug business. I have been in tlie drug ])usi-

ness for over thirty years. I am a pharmacist. I

graduated from a didy licensed pharmacist school.

That was in 1898. Since that time I have continu-

ously practiced the profession of pharmacist. In

the fall of 1919, the circumstances of my meeting
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Carl Noble, Mr. Noble came iiito my drug store ; he

appeared to be sick ; looking very pale and haggard

and nervous looking, and asked me for some medi-

cine. I will describe his condition as I saw it at

that time. He was very nervous and fidgety, and he

stuttered slightly and appeared to have a rather

excited look, as I would say, that was from his

nervousness. I prescribed for him after I had taken

his pulse and temperature. [159] I will describe

to the jury the type of pulse he had. I took his

pulse and found that his pulse was jumpy and rather

throbbing and palpitating, and the temperature

Mr. BALDWIN: Just a moment. That is not

responsive. Wliat was his temperature?

A. His temperature, as I recollect, the first time

was about one degree above normal.

Mr. BALDWIN: We will ask that that be

stricken as a conclusion.

Q. What is the normal temperature?

A. 98.6/10.

Mr. BALDWIN: We shall object to exairdning

this witness as an expert on diseases. He said he

prescribed for him.

The COURT: He has not gone that far yet. I

don't suppose he intends to. He seems to be in-

quiring the line, I expect any pharmacist would be

likely to know. He has not asked what disease he

had, or what his diagnosis yet.

Mr. BALDWIN : We will ask an exception.

; Q. What was the temperature that you found '^

A. 99.6/10.
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Q. What medicine did he obtain, if any, at that

time f

A. I put np some mixtnre of dit;italis. As to

what that medicine is nsed for, that slow.s and

streng:tliens the beat of the heart. That seemiHl to

correct his tronble at the time. He complained of

this terrible nervousness.

Q. Can you describe in more detail his nervous

condition as it appeared there to you?

A. Well, he was short of breath and very erratic

in his movements in his hands, and stuttered a little

and seemed pale and excited looking'; liis eyes wi^re

rather stary. I would judge that he was quite a

nervous man, and judging from my observation,

why, he [160] was suffering from

Mr. BALDWIN: Just a moment. We ol)ject to

this.

The COURT : Yes, sustain the ol)jection.

WITNESS continuing: I saw him frequently

after that. He frequently after that got medicine

from me.

Q. What was the nature of the medicine that he

would get?

A. His shortness of breath seemed was caused

by

Mr. BALDWIN : I object to this as not responsive.

The COURT: Yes.

Q. What was the nature of the medicine that he

got?

A. I gave him di^talis; that was to strengthen

the beat of the heart. I should say it was probably
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eighteen months off and on that I gave him that

medicine. As to how frequently he would get it,

sometimes he got a small bottle and other times he

got a little larger bottle ; sometimes one every eight

or ten days, sometimes one every three weeks.

Q. After this eighteen months period which you

mentioned, did you see him frequently?

A. I saw him frequently, yes, but after I had

been putting up this medicine for a while, I advised

him to go to a physician.

Mr. BROWN: AVe ask that also be stricken.

The COURT: I will overrule that objection.

Q. At the time mentioned what was wrong with

him, what complaint did he have at that time?

Mr. BALDWIN: We object to that as calling

for a conclusion.

The COURT: Yes, sustain the objection.

Q., What physician did you advise him to go to,

if you know?

Mr. BALDWIN: I object to that as immaterial.

The COURT: I will overrule the objection.

Mr. BALDWIN: Note an exception. [161]

A. Well, at first I told him to go whichever

physician that he had plenty of confidence in. I

said, "If you don't know any of them", I said,

"perhaps you might make a trip to Great Falls",

I said, "there are several good ones up there, who

might give you a thorough examination."

Q. Did he go to these physicians?

Mr. BALDWIN: I object to that as immaterial.



vs. Carl F. Nolle 121

(Testimony of A. G. Gillespie.)

The COURT: Sustain the objection. I didn't

expect him to make that sort of an answer.

WITNESS continuing : At the time I referred to,

there was a lady doctor in Grass Range. As to how

frequently I saw Carl Noble after the first occasion

on which I met him, it averaged possibly from once

a week to once every two or three weeks. I can't

fix the date closer than the fall of 1919. I can tell

you what month it was, it was in the month of No-

vember. I had seen him before that, but he had

not done any trading with me, although he was in

my drug store. I did know him. I cannot say that

I had observed his condition before that, because

I was busy at the time, and he was just simply intro-

duced to me.

Q. During those periods of time that you men-

tioned as having seen him on those various occa-

sions, had his condition been the same or different?

A. His condition had remained very much the

same, as I could see I couldn't say that there was

any appreciable change either way. That has been

true right up to the present time.

Q. Wliat, if anything, did you notice with ref-

erence to his nervousness and mental condition as

aforesaid ?

Mr. BALDWIN: Wc object to this as calling

for an opinion by a witness who is not an expert.

The COURT: Yes. [162]

Mr. MOLUMBY : I wish you would answei* with

reference to what you saw in reference to his con-

dition.
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The COURT : Let him describe what he did.

Q. Describe what you saw witli reference to his

condition %

A. One thing in particular that I have noticed,

and that is the thing that I recall right now, and

that was a very peculiar habit he had of expound-

ing on his wonderful farming ability and his system

of fanning better than anybody else. He could raise

]>etter crops, and all that, and I thought

Mr. BALDWIN: Just a moment. We ol)ject to

what he thought.

The COURT : Yes, sustain the objection.

Q. What did you notice of that character with

reference to other things that he talked aliout ?

A. Well, just seemed to be due to his nervous-

ness, as far as I could tell h\ looking at him.

No Cross Examination.

Witness Excused.

Whereupon

LOY FRENCH,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows

:

Direct Examination by Mr. Molumby:

My name is Loy French. I live at Grass Range,

Montana. I am engaged in the garage business where

I have lived since 1914. I know Carl Noble. I have

known him since about that time, shortly after I
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came there. I knew him jorior to the war. His

physical condition at that time seemed to be all

right. At that time he was running a farm. I think

at that time he was physically able to do all kinds

of work on the farm, I believe so. I recall when I

fii^t saw Carl Noble. After the war, that was shortly

after he returned. I mean l)y tliat it was perhaps

within a month of his return, after his return. I

will state to the jury how he [163] appeared to me
when I first saw him after the war. Carl seemed

to be quite a changed man when he came back from

the war.

Mr. BALDWIN: We will ask that be stricken

as not responsive and a conclusion.

The COURT: Yes it is. Just describe his

appearance.

A. He seemed very much older. He was very

excitable; stuttered a great deal; rather incoherent

in his talk; disconnected in his remarks, any con-

tact that I had with him. I recall the circumstances

under which I first met him after he came back.

1 talked to him in the town, right after he came

l)ack within a month after he came back. As to the

occasion of my conversation then, my wife had a

couple of brothers in the army, and we were very

anxious,—both of these boys were killed,—and we

were very anxious to learn as much detail as pos-

sible about the boys.

Mr. BALDWIN: Object to this as immaterial.
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The (yOURT: Yes, it is immaterial. I suppose

that is the occasion of his talking to him the first

time.

Q. Mr. French, did talking to Carl in reference

to the war have any effect upon him'?

Mr. BALDWIN : Object to that as calling for a

conclusion.

The COURT: Yes, technically, of course. Sus-

tain the o])jection.

Q. AVhat effect did talking to Carl concerning

matters occurring during the war and overseas have

upon him, if anything?

Mr. BALDWIN: We object upon the same

ground.

The COURT: Yes, 3^ou will reframe your ques-

tion differently.

Q. Mr. French, just describe his appearance and

the demeanor when you were talking to him con-

cerning matters that occurred during the war?

A. Well, it would upset him a great deal. He
would become very excited, very upset, and his talk

would gradually become incoherent [164] and dis-

connected. It had that effect upon him. As to how
it manifested itself, if at all in a physical way with

reference to his action and looks, he would use his

hands a great deal; his eyes became wide and

stary; he stuttered. As to how frequently I have

seen Carl since that time, I have seen him off and

on during all of that time. It would be rather hard

for me to say definitely. As to approximately how
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frequently I would see him on the average from that

time on up to the present, I would say when he was

able to be around that I would see him perhaps once

a week. I would see him in town usually. As to

whether I would see him out on the ranch, at all, I

saw him just once or twice that I was out on his

ranch.

Q. When in town what was his appearance as

compared to what you have already described, in

reference to his appearance?

A. I couldn't see much change, unless it would

l)e for the worse.

Mr. BALDWIN: Unless whaf?

A. Unless he became more excited.

Q. How does he appear now as compared to the

way he appeared when you first saw him after the

war ?

A. Well, I think he is in worse condition than he

was. He appeared in worse condition now than he

did then; he is more excitable, very much more

excitable. It is hard for him to contain himself any

length of time. I last saw him day before yesterday.

Prioi- to the time I came up here, I don't think I

had seen him for perhaps eighteen months. I know

tliat Carl Noble owns a car. I don't believe he is

able to drive a car. I saw him driving the car but

a very few times. I recognize his car when I see it.

T have seen it in town on different occasions.

Q. Who was driving it on these occasions when

you saw it?
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A. His wife mostly. I have never been with him

in the car. [165]

Cross Examination by Mr. Brown:

I knew Noble before the war. As to how often I

saw him between 1914 and 1917, I would see him

perhaps once a week whenever he came to town. I

cannot recall that I ever saw him out on his farm. I

think I have been on his farm once or twice. He was

at that time operating this farm. As to whether he

was known as a successful farmer up there in that

community, he seemed to be getting along all right.

As to whether he was known as a good farmer uj)

there, he w^as a good farmer. I could not say exactly

liow much of a farm he was farming at that time,

])ecause I never had any occasion to check up on his

farming operations. I say that I have seen him in

town many times since he came back from the army

;

quite a number of times. I could not say whether

he was in town on his business as a Director of the

Elevator Company up there. I do not know only by

hearsay that he was one of the Directors of an Ele-

vator Company up there. I learned that from just

ordinary rumor. I had no way of knowing whether

he was a Director or whether he was not. I believe

the ordinary rumor was that he was.

Q. Now, you say you have noticed a marked

change in his condition from the time you first saw

him in 1919 to the present time?



vs. Carl F. Nolle 127

A. I think be is worse than he was when I first

saw him in 1919. I wonld not say that has been

markedly apparent to nie. I think it has gradually

grown worse during those years.

Witness Excused.

Whereupon

('HARLES MATTSON,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows:

Direct Examination by Mr. Molumby:

My name is Charles Mattson. I reside at Grass

Range. I have lived in Grass Range about thirteen

years. I am acquainted with [166] Carl Noble. I

fii-st became acquainted with Carl Noble perhaps

twelve or thirteen years ago, about 1921 I would

say. That is when I first came to reside in Grass

Range. I have been engaged in the barbering busi-

ness in Grass Range. I do recall when I first saw

Carl Noble.

Q. Just describe his condition to the jury, as you

saw him and first observed him.

Mr. BALDWIN: I object to this as too remote,

unless it is checked up and tied in, as he did not see

him for two years after the man was out of the

army.

Tlie COURT: He can describe his condition.

Overrule the objection. Let him describe his con-

dition.
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Mr. BALDWIN: Note an exception.

A. He appeared in rather poor physical con-

dition.

Mr. BROWN: Move to strike that answer.

Q. In what way"?

A. He was quite nervous when I noticed hiin,

and excitable on occasions, and he seemed to have

some heart trouble or something similar.

Mr. BALDWIN : I will ask that the last part of

the answer be stricken as a conclusion.

The COURT : Yes, strike it out.

Mr. BALDWIN: And the jury admonished to

disregard it.

The COURT : Yes.

Q. In what way, if at all, did his nervousness

manifest itself or show itself to you ?

A. Kind of shaking of the hands
;
just a nervous

condition; impediment of speech. He would get

rather excited, you know. He came into my shop

quite frequently. As to what manifested his physi-

cal condition to me when he came into the shop, he

was [167] rather a hard customer to work on; he

was hard to keep quiet. As to whether I can think

of any other incidents that would indicate anything

with reference to his physical condition, that

showed itself when he was in the shop, he would

get quite nervous if anything unusual happened,

like the slamming of a door, or something like that

;

if anyone would get into a discussion with him, I

sometimes would have to ask him to keep more quiet

until I could finish my work.
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Q. Cau you think of any occasions when he was

ill the shop, and in your chair, that would indicate

whethei- or not he could stay there while you were

cutting his hair and sha^dng him, with reference to

his physical condition, aside from what you men-

tioned?

A. Yes, I have had him in fainting spells. I will

describe those to the jury. He would just get pale,

his color would get bad; he would get pale, and

his heart would seem to pound, and on such oc-

casions he would ask me to bring him a glass of

water. In a few minutes he would seem to recover.

That happened on more than one occasion in the

shop. I would not say it happened frequently, but

more than once.

Q. What has his condition comparatively been

through the years between the time you first saw

him until the present?

Mr. BALDWIN: We object to that as calling

for a conclusion.

The COURT : Yes, I think so. Sustain the ob-

jection.

Q- Do you see any difference in his appearance

from tlie time you first saw him up until the

present time?

A. I think I do.

Q. What is that difference ?

Mr. BALDWIN : Object to this as immaterial and

too remote; fifteen years after the occurrence.

The COURT : Overrule the objection. [1 68]

Mr. BALDWIN : Note an exception.
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A. Well, he is much weaker now than he was.

He is bedfast.

Q. What if any, difference, have you noticed

with reference to his nervous condition over those

years %

A. Well, it is quite similar now as to what it was

then.

Cross Examination by Mr. Baldwin:

I really believe I did make an affidavit for Mr.

Nol)le. I cannot recall when that affidavit was made.

Q. Well, it was on January or February 17,

1925. Who did you make that affidavit before ?

A. I don't believe that I recall who I made it

before.

Q. Did you at that time make any statement with

reference to a nervous condition in Carl Noble?

A. I really could not say what the affidavit con-

sisted of now.

Q. Well, you told all the facts that you knew to

say at that time, did you nof?

A. I presume so. I don't know.

Q. Well, that was your purpose, was it not, to

tell all you knew about the man when you made

that affidavit?

A. I wouldn't say whether it was or was not.

Q. What was your purpose in making the affi-

davit, if it was not to tell the truth, the whole truth

and nothing but the truth?

A. I believe that I told the truth at the time.

Q. Did you make any affidavit reserving any-

thing intentionally?

A. No sir.
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Q. I \Yill ask you if you mentioned anything

about his nervous condition when you made that

affidavit?

A. T cannot recall. I cannot recall what the affi-

davit really was at that time. I don't know^ that I

mentioned anything about [169] an excitable condi-

tion or not. As to whether I mentioned anything

about a weakened condition, I cannot recall what I

did mention in that affidavit. As to w^hether I men-

tioned anything about his becoming more nervous

wlien anything unusual happened, I would not say

what I said in that affidavit. I don't know that I

made any mention in tliat affida\it about his ever

having fainted in my chair. I don't know that I

made any mention about seeing his heart palpi-

tating at times, and pound.

Q. Well, did 3'ou put anything in that affidavit

that corresponds with the testimony that you have

given here today?

A. I cannot recall just what I did say in that

affidavit.

Q. What was the object of your making an affi-

davit if you didn't tell the facts as to his condition.

Mr. MOLUMBY: No evidence here that he

didn't tell the facts.

Mr. BAlvDWIN: He said he don't recall mak-
ing these statements. I have covered everything that

he has testified to today.

Q. Is there anything that you can recall in the

affidavit that corresponds with any statement that

you have made today?
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A. I don't recall what I put in that affidavit.

That has been some time ago.

Q. And about the only talks you ever had with

Noble was concerning your condition of health, was

it not?

A. His and mine both.

Q. In other words you had a mutual society that

swapped notes as to the condition of each other?

A. Yes.

Q. That is about all you talked of?

A. We talked about other things. That was some

of the things.

Q. You saw Mr. Noble farming in 1920 ?

A. Before that time, was that the question ?

[170]

Q. You saw jMi\ Noble farinino- in 1920?

A. I didn't see him farming, no sir.

Q. You saw him drive a team and perform labor

as late as, I believe in 1921, didn't you?

A. I saw him drive a team, yes sir.

Q. And you saw him doing farm work, or work

on the farm as late as July of 1921, did you not?

A. I cannot just recall that date.

Q. Well, you have seen him doing farm labor,

haven't you?

A. WTiat do 5^ou term farm labor, I suppose.

Q. I am asking what you term farm labor, what

do you call farm labor?

A. Any work pertaining to a farm.

Q. And you have seen him do that work as late

as 1921, haven't you?
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A. All I ever seen him Avas drive a team.

Q. And when did yoii see him drive a team?

A. I don't recall the date. I don't know what

he was doing in 1918. I don't know what he was

doing in 1919. I don't know what he was doing in

1920. As a matter of fact I had seen him before the

latter part of 1921 in Grass Range.

Q. This is October 30th of 1934. You stated on

your direct examination that you first saw Grass

Range thirteen years ago?

A. No sir.

Q. Wliat was your testimony on that?

A. I lived in the vicinity of Grass Range since

1914. I resided in Grass Range since 1921. I tevsti-

fied in response to the second question on my direct

examination that I first met Noble in 1921.

Q. And you saw him doing farm work after you

met him?

A. I saw him driving teams and work of that

nature.

Redirect Examination by Mr. Molumby: [171]

I saw him driving this team in town ; driving the

team to town. As to the kind of lay-out he was

driving, sometimes he would have a team and buggy

sometimes a wagon. I never did see him doing any

manual labor. I never saw him doing any labor

other than driving in the buggy or wagon. F luiv(?

seen him in town getting groceries. I never noticed

him loading those groceries into the wagon. I really

don't know whether I have seen other people load-

ing the groceries in for him or not.
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Recross Examination by Mr. Baldwin:

Q. I am going to show you your affidavit.

A. All right.

Q. To refresh your memory and then I want to

ask you whether you stated in that affidavit any of

the things that you have stated here, existed. The

things you stated here, that he was in poor physical

condition
;
quite nervous ; excitable ; on occasions his

hands were shaking; that he was a hard customer

to work on; that he became quite nervous on un-

usual happenings; that you saw him faint in your

chair; sometimes be became faint and asked for

water. See if you can find any one of those things

in that affidavit.

Mr. MOLUMBY: Before you answer the ques-

tion, I want an opportunity to object on the ground

that the affidavit is the best evidence. If he is going

to question it. I can put the affidavit in.

The COURT : The affidavit will be in evidence

;

undoubtedly will be put in evidence, if he does not,

you can.

WITNESS continuing: I do not find anything

in that affidavit about his having fainted in the

chair. I do not find anything in that affidavit sug-

gesting that he asked for a glass of water because

of faintness in my shop, but the fact is he did.

Q. Do you find anything in that affidavit tending

to show that you observed any pounding of the heart

while he was in your chair being [172] worked on ?

A. I believe so. It mentions the heart.

Q. Do you find anything in that affidavit sug-
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gesting that he ])eeame qiiite iiovvoiis wlioii aiiytliinu"

unusual happened?

A. Xo sir, I see nothing lierc in regard to that.

I don't see anything in that affidavit suggesting

that he was a hard customer to work on. T don't

find anything in that affidavit that states he was

quite nervous. I don't lind anything in that affida-

vit suggesting that he was shaking on occasion, but

he did those things. I don't see tliat that conflicts.

The date of that affidavit is 1925.

Mr. MOLUMBY: We asked that the affidavit

concerning which counsel has l)een interrogating the

witness be marked for identification as Plaintiff's

Exhil)it 1.

Whereupon that affidavit was marked Plaintiff's

Exhibit 1 for identification.

Redirect Examination by Mr. Moluniby:

Q. I will show you what is marked Plaintiff's

Exhibit 1 for the purposes of identification, and

ask you if that is the affidavit that counsel on cross

examination has been questioning you. Is that tlie

affidavit he has been questioning you al)out?

A. I would judge so.

Q. Is that the one tliat he handed to you aH<l

a-sked you to examine.

Mr. BALDW^IN: We will admit that it is.

Mr. MOLUMBY: We offer Plaintiff's Exhibit

No. 1 iu evidence.

Mr. BALDWIN : We object to certain portions

of it, as it is clearly evident fr(»in Ihe testimony

here that they are hearsay.
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J\lr. MOLUMBY : I think we are entitled to have

the whole portion go in.

Mr. BALDWIN : That is the condition of Carl

Noble in 1919, which [173] was two years before this

witness ever saw him. He didn't meet him until

1921.

The COURT : I don 't see how you now can ob-

ject to any portion of it going in. You have exam-

ined so thoroughly in regard to that affidavit, unless

you can show where it can be separated.

Mr. BALDWIN: Probably I can clear the mat-

ter. That is the only objection, because he swears

he knew the condition of the man two years before

he ever saw him.

Mr. MOLUMBY: There is the difficulty of ex-

amining a witness concerning something that is not

in evidence. Then later he does not like the rest of

it. I think where a portion has gone into the exam-

ination, the whole thing is entitled to go in.

The COURT : I think I will let it go in without

an}' reservation at all.

Mr. BALDWIN: We will ask an exception.

Whereupon Plaintiff's Exhibit No. 1 was received

in evidence, and is in words and figures as follows,

to-wit

:

PLAINTIFF'S EXHIBIT NO. 1

State of Montana,

County of Fergus.—ss.

I, Charles Matson, living in Grass Range, Mon-

tana, after being duly sworn, do make the follow-

ing statements:



vs. Carl F. Nohle 137

(Testimony of Charles Mattson.)

That I have known Carl Noble for many years.

I know that he has had heart trouble ever since he

was discharged from the army in 1919.

The reason that I know that his heart was in l)ad

shape is that I have been troubled with sickness a

great deal myself the last few years, and as usual

when two sick persons i!;i^t together they compare

notes. [174]

Ml". Carl Noble was a frequent customer at my
barber shop and I had a good cliance to exchange

views \\ath him regarding our health. I know that

he quit using tobacco and advised me to do the sanu^

I also know that he wa« getting some uiedicine from

the drug store for his heart.

I remember very well that he had a l»a(l s])ell with

his heart in June and July, 1921 and that he was

unable to do manual labor aft(M' tlie fall of 1921,

although he did drive a team a short while after

this time.

He was in my barl)er shop the day he left for

Great Falls, Montana, to have his appendix re-

moved. As I shaved him that day I asked him if he

was not afraid to undergo an operation on account

of the condition of his heart. He told me he was,

but that he would have to risk it anyway.

I know that he went to the hospital in the spring

of 1923 and was there for six or seven we(4vs. He

left for the hospital in St. Paul, Minn., in Febru-

aiy, 1924 and he is still there.

The reason that I make the above statements is

that I am informed that service connection of his

disability has been taken away from him because
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of insufficient evidence as to liis heart condition

prior to the appendicitis operation, and I know

that he was troubled with his heart from soon after

he was discharged from the army in 1919 until he

left for St. Paul, Minn, and because of myself being

on the sick list we often talked about his condition

and my own.

I have no personal interest in his claim and am
in no way related to him.

CHARLES E. MATSON
Subscribed and sworn to before me this 12th day

of January, 1925.

TRUE COPY seen by me this [175] 17th day of

Feb., 1925.

ANTOINETTE ZIEHER
Notary Public, Mimi.

Commission expires April 11, 1930.

GEORGE BRECKINRIDGE
Notary Public, for the State of Montana, Residing

at Grass Range.

My Commission expires May 1st, 1925.

Filed March 9, 1925.

Q. The witness states in that affidavit, with ref-

erence to his heart condition, explaining why the

affidavit was made out, which reads as follows:

"The reason that I made the above statement are

that I am informed that service connections of his
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insufficient evidence as to his heart condition piior

to the appendicitis operation." Tliose facts arc true.

Mr. BALDWIN: We object to that as calling-

for a conclusion as t(^ whether he himself is tellini;-

the truth.

The COURT: Yes, I will sustain the objection.

The affidavit speaks for itself without any oilier

statement.

Examination by Mr. Baldwin:

How many is many with youf You say in this

affidavit under oath that you have known Carl F.

Noble many years. You state here undei- oath that

you did not meet him until 1921. The affidavit i»s

dated in 1925. The question is, how many is many

to you?

A. Well, that would be quite a few years.

Q. Well, how many ?

A. Thirteen years.

Q. Well, but this affidavit was made on February

17 of 1925, and there you state under oath that

"I have Imown Carl F. Noble for many years."

Is that true? Had you known him for many years

on the date of the affidavit. Yes or No.

A. It tells how many years I know him.

Q. No, it don't. You say that you met him in

1921. It says that you have known him for many

years, with reference to February 22, [176] of 1925.

Just read it. That is the first sentence in your

affidavit.

A. I read it all right, but then
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Q. I am just asking you, if you had known Mr.

Noble many years at the time you made that affi-

davit on February 17, 1925 ?

A. It was not so many, but then it is an

acquaintance.

Q. An acquaintance for three years. Is that many
years to you?

A. It is to me.

Q. When 3^011 made the affidavit you intended

that the Government should act on if?

A. I presume so.

Q. And you made it knowing that that state-

ment was not an exact statement of fact, did you

not?

A. No.

Q. Well, you had not known Carl Noble to

exceed three years at the outside when that affidavit

was made. Yes or No.

A. I cannot answer it yes or no.

Q. You say you met him in 1921. The affidavit

is in February, 1929. You can subtract?

A. I had kno^vn him in a way before that, but

not well acquainted with him.

Q. I will ask 3^ou why you said on your second

examination, on your second question on direct ex-

amination that you met him the first time in 1921 ?

A. To become fairly well acquainted with him,

but I had seen him prior to that time.

Q. But you did not know him, did you ?

A. I did not say that I was acquainted with him.

Q. And in the affidavit, as well as in the second
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question liere today, you ^aid that you had l^iiowu

him after you met him, and [177] became personally

acquainted with him in both questions, didn't you ?

A. I suppose so.

Q. I am not askin*^- for suppositious. 1 am ask-

ing" about the state of your mind. What did you

intend when yon said you had known him for many

years ?

A. Well, not many. I don't recall many.

Q. Well, there it is.

A. I see that there all right.

Q. And you also state here, "I kuow that lie

ha»s had heart trouble evei" since he was discharged

from the army." Now, he was discharged from the

army on July 30, 1919, and it was at least three

years later before you ever met him, was it not !

A. To get well acquainted, yes sir.

Q. W^ell, to talk to. You never sjjoke to Carl

Noble prior to 1921 did you"?

A. I didn't say that I had not.

Q. Well, would ,vou say that you had?

A. No sir, I would not.

Q. Would you say that youi- testimony is right

or wi'ong when you said you first met him in 1921'?

A. To get acquainted with him.

Q. Is that a true statement that you made here on

the witness stand, that you tirst met him in 1921?

A. Y(;s sir.

Q. Tell me how you knew at the time you made

your affidavit as to what his condition was on July

30 of 1919?
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A. I did not know him.

Q. So that at the time you made this affidavit,

you made a statement of a fact that you did not

know anything- about, did [178] you not ?

A. No, I knew something in regard to it.

Q. Which of those two answers is right? You
said "I did not know anything about it." Now you

say you did. Which is right ?

A. Both could be rig-ht.

Q. AYhich is right?

A. I say both might be right.

Q. Now, you explain how they both can be right.

You did not know and you did?

A. There are some things you do not know about,

and some things you do.

Q. Well, how did you know about his condition

on July 30, of 1919, when you made this affidavit?

A. Well, I had been told, I presume.

Q. You had been told and you made the state-

ment of fact to be acted on by the Government as

true, something that some one else told you. Is

that your idea?

A. That is not the way I expected it to be, but

in reading this affidavit through, there are some

things that I overlooked that is not just clear to me.

Q. You stated a short time ago that you ex-

pected the Government to act on this affidavit, as

true ?

A. I suppose so.

Q. You expected the Government to act on it?

A. I suppose so. It is the truth the way I see it.
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Q. I am asking you what yonr state of mind

was at the time you signed the affidavit. Did you

expect the Government to ar-t on it?

A. Yes.

Mr. MOLr:\IBY : The affidavit .shows its jnirpose.

Q. You wei e trying to help Carl Nolde get some

mone,y from the [179] Oovermnent'?

A. I just wanted

Q. Answer yes or no. You wcu-e trying to get

Carl Nol)le,—to help Carl Nol)le to get some money

from the Government wh(»n you mnd(^ that affidavit?

A. Yes.

Q. Wlien you came here as a witness, you are

going to continue to try to lielp Carl \oble to get

money from the Government?

A. Yes.

Q. Your purpose now is the same as it was in

1925?

A. Sure, I am trying to help him.

Q. Sm-e, you are trying to help him and now

do you know that he was ever in a hospital in Great

Falls. Did you ever see him in one ?

A. 1 didn't see him in a haspital. I never saw

him in a hospital in Great P^alls or Minneapolis.

I never saw^ him in a hospital in Helena. T never

saw him in a hospital anywhere.

Q. Then why did you state in this affidavit that

he was in a hospital? How did you know that?

A. The record would show it.

Q. How do you know?

A. I was told by different parties.
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Q. And you made an affidavit to be acted upon

b\^ the Government upon things that other people

told you?

A. They were true.

Q. And you made an affidavit to be acted upon

b}^ the Government and about which you personally

knew nothing'. Isn't that true?

A. I couldn't say I didn't know nothing.

Q. You did not have any personal knowledge as

to whether he was ever in a hospital ? [180]

A. I didn't see him there. I didn't see him go

in or come out of a hospital. Whatever I knew

about his being in a hospital was merely based on

something that some one else told me.

Q. You stated here: "I know that he went in the

hospital in the spring of 1923 and was there for

six or seven weeks." You did not know anything

of the kind, did you? You don't know it now?

A. He went all right.

Q. I am asking you if you know?

A. I didn't see him.

Q. That does not answer the question. Did you

know it then, or not, at the time you signed this

affidavit, or while you were on the stand today?

A. He surely went to the hospital.

Q. You know that because somebody told you,

but the question is do you know it is true?

A. Well, I didn't see him go to the hospital, but

I am sure that he was there.

Q. You don't know it, do you? You are simply

basing your idea on some one else's testimony.
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Mr. MOLUMBY: I doirt see why he should ask

these questions.

The COURT: He has a right to interrogate the

witness.

Q. You say: ''I know that he went to the hos-

pital in the spring of 1923." Did you know that at

the time when you made the affidavit?

A. I surely knew.

Q. How did you know it?

A. Because he told me he was going.

Q. You did not state that Carl Nohle told you

that he was going to the hospital in 1923, in this

affidavit. You state under oath [181] that you know

he went there. Why didn't you state the fact as it

was when 3'ou made this affidavit?

A. I stated facts as I thought I knew them.

I am fifty years old. I know that people are not

supposed to make affidavits or testify excepting to

things they know of their own knowledge. I have

known that ever since I was a boy. ^\^

Q. Then why did you saj^ in this affidavit instead

of: "I know that he went to the hospital" that

''Carl Noble told me he was going to a hospital" .^

A. I did not suppose that I had to go with him

to state that. I knew he was there. It is one of

those common knowledge matters that he was there,

and the record shows that he was.

Mr. BALDWIN : I ask that that part be stricken
;

the record showed that he was.

Q. Have you ever seen a record of this hospital-

ization ?

A. No, but you can get them.
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Q. Just how far will you go in testifying? You

say you know the record shows it, and you never

saw the record, so how can you tell us what the

record shows. What do you know a])out that? Just

tell me how you know what the record shows.

A. I don't know that.

Q. And then you say that: ''He was in the lios-

pital in St. Paul."

A. I didn't see him there.

Q. The question is, do you know that he was in

the hospital in St. PauH There is a difference ])e-

tween knowledge and belief. I believe you live in

Grass Range, but I don't know.

A. If I have to see him there to say that I know

that he was there I Avouldn't say that I saw him;

tliat he was there.

Q. You cannot say of your knowledge that any

statement in that affidavit is true, can you? [182]

A. It is true in my mind.

Q. I am asking you if it is true according to

the fact. Is there an}^ statement contained in that

affidavit that is true of your own knowledge ?

A. If I had to be present to see those things, I

could not say that it was.

Redirect Examination by Mr. Molum])y:

Q. You know a lot of people that you have not

met. Are there people that you know that you have

not met?

A. Yes sir. That was the case with (^arl Noble

before I met him. I lived in that neighborhood and
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I saw him. I knew who he was and just about where

he lived. That was true before I actually met him.

Q. You kuow Mr. Baldwin here, do you not.

You know who he is, don't 3^ou?

A. Yes.

Q. You never met him, did you?

A. No.

Witness excused.

Whereupon

FORBES WISEIVIAN,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows, to-wit:

Direct Examination by Mr. Molumby:

My name is Forbes Wiseman, I reside in Grass

Range. I have lived in Grass Range since 1910. My
])usiness in Grass Range is that of a blacksmith. I

am acquainted with Carl Noble. I have known him

since 1910. Prior to the time that Carl went into

the army his physical condition was good ; he was a

good healtlix' farmer. From what I saw of him he

was abh' to do any kind of work before he went.

I saw Carl again after he came back from the army,

I think it was about the time he first came back

that [183] I saw him, the first day he came back; it

might have been the day after he came back. I

will describe to the jury his physical condition as I

saw it when he first came back, I thought he was

(]iiite a changed man ; lie looked old.
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Mr. BALDWIN: We will ask that that be

stricken: "He was quite a changed man" as not

responsive.

The COURT: Yes. .

Q. In what respect was he changed?

A. His hair was grey and he was,—he just looked

like a sick man to me. He didn't look right; quite

a change in him. It showed itself to me because he

was nervous and stuttered and talked with his

hands, would wave around ; and did not seem natural

to me. He was not that way before he went into

the anny. As to what else I noticed about his looks,

he was thin in the face; he did not look so strong

as he did when he left for the army. As to how fre-

quently I saw Carl after he came })ack from the

army, probably not so very often, maybe two or

three times, he would come down town, and visit

with irie once in a while. I wouldn't say how many
times.

Q. On the average how many times during a

year would you see him since then, have you seen

him ?

A. Oh, probably once a week or once in two

weeks, I would not say.

Q. What is his physical condition, as you see it

on the other occasions that you saw him after this

first time?

A. Well, just about the same. I didn't see no im-

provement in him I have been out to his ranch, since

he came back I have been out there probably three

times or four times, I don't know.
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Cross Examination by Mr. Brown:

I say that I have kno\\'n Noble since 1910. He fol-

lowed the [184] occupation before he went into the

army. I know where his farm is located. That is

the same farm that he was on after he came from the

army. Before he went in the army he was known

up there as a successful farmer, good farmer. He

was a good farmer. I don't know that he has been

a good farmer since he came back. I have not seen

him farming hmiself since he came back from the

army. As to what I mean by saying I have not seen

him farm, I ^ill say that every time I would go

up there, he was always around the house on the

farm there. That has been true since he came back

from the army, every time that I was up there. I

was up there three or four times probal^ly. I could

not tell you how soon after he came back from the

army that I did go up there. I was up there right

after he came back from the army, it might have

])een a week, or a month ; it might have been longer

than that I don't remember. I was up there about

three or four times, probably, more or less, I don't

remember. I saw him in town often. He used to

come down to visit with me generally when he came

in ; he was in my place of business a numbei* of times.

1 don't know that his position up there as a Director

in an elevator company brings him into town often.

I don't know that he was a director in an elevator

company. I believe I did make an affidavit as to
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Noble's condition, and sent it into the Veterans

Bureau. That is my signature on there. This affi-

davit was made on the 13th of September, 1924;

that is correct, it must be. At that time, when I

made this affidavit, his hair was grey. In 1924, it

must have been after he came back from the army;

rio,ht after he came back from the army. When
he came back from the army his appearance was as

I have testified today from the witness stand.

Q. Now, will you read that over, your affidavit,

and see if you said anything in that affidavit about

his hair being grey, or if [185] you said anything in

that affidavit about those things that you have men-

tioned as to his condition from the witness stand

today ?

A. You want me to mention some of them'?

Q. No, I just want you to say whether or not

you said in that affidavit that his hair was grey.

Do you say anything in there about his hair being

grey?

A. Not a thing.

Q. Do you say anything in that affidavit about

stuttering ?

A. Not a thing.

Q. Do you say anything in that affidavit about

his hands waving around?

A. Not a thing.

Q. Do } ou say anything in that affidavit about
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his being nervous ?

A. I believe I did.

Q. Read it over again and see.

A. He was very nervous.

Q. And of all the things that you mentioned

today, the only thing that you mentioned in that

affidavit was that he was nervous. Is that true?

A. Yes.

Redirect Examination by Mr. Molumby:

Q. I will show you what I have had marked

Plaintiff's Exhibit 2 and ask you if that is the

affidavit that Counsel has been talking about?

A. Yes sir.

Mr. MOLUMBY : We offer Plaintiff's Exhibit 2

in evidence.

Mr. BROWN: We object to it as incompetent,

irrelevant, and immaterial, the exhibits being used

by the Defendant on Cross examination simply for

the purpose of refreshing witness's memory, not

for the purpose of proving any fact therein con-

tained. [186]

The COURT: You used this to suit your pur-

pose, and we will let it go in evidence for what it

is worth.

Mr. BROWN: Note an exception.

Whereupon Plaintiff's Exhibit No. 2 was re-

ceived in evidence and is in words and figures as

follows, to-wit:
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PLAINTIFF'S EXHIBIT NO. 2.

State of Montana,

County of Fergus—ss.

I, Forbes Wiseman, being first duly sworn state:

That I started a blacksmith shop in Grass Range,

Montana in 1910, and that I have kno\vn Carl F.

Noble ever since I have been here. Before enlisting

in the army Carl F. Noble was one of the hardest

working men I ever knew. After his return in the

fall of 1919 I know that he was unable to do any-

where near as much farming as he did before the

war. "V\^ien I asked him what was the matter he

told me that he would get tired and short of breath

on very little exertion, and that he had a pain in

his left chest. I know that he stopped using tobacco

thinking that it might help him. I know that he has

])een unable to do any work at all since the spring

of 1922, and that several months before this all he

was able to do was drive a team as his heart was a

great deal worse whenever he tried to do manual

labor. Carl F. Noble has had to hire all his farm

work done since this time (Spring, 1922). He was
very nervous if there was the least bit of excitement

and would complain a great deal about pains in his

left chest. About this time I disposed of my black-

smith shop and bought a pool hall. Carl F. Noble

would often stop in my place and while I never

knew him to play pool he would quite often play a

game or so of cards. Sometimes he would have to
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stop right in the middle of a game on account of

his heart—he would grasp [187] his throat and go

outside for air. He has had to take medicine and go

and see doctors off and on ever since he has been

out of the army. He was in a hospital in Great

Falls, Montana in the summer of 1922 for appendi-

cities, and the government hospital at Helena in the

spring of 1923, for his heart. After he left the

government hospital at Helena he had to stay

several weeks in a liotel at Grass Range before he

was able to go out on his farm. In February he was

sent to St. Paul, Minnesota to the government hos-

pital.

I have no personal interest in (^arl F. Noble's

claim for compensation and am not related to him.

If he is in need of any more evidence it can be se-

cured from any one in this community as every one

here knows him, and know^s that he has been unable

to carry on his work because of his heart condition.

FORBES WISEMAN.
Subscribed and sworn to before me this 13th day

of Sept., 1924.

(Notarial Seal) R. B. VOOMAN,
Notary Public, for the State of Montana, residing

at Grass Range, Montana.

My commission expires 5-3-27.

Filed : October 16, 1924.
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Recross Examination by Mr. Brown

:

Q. Did you say, Mr. Wiseman, that you only had

been out to his ranch three or four times since he

got ])ack from the army ?

A. Since he got back from the army; might be

more or less; three or four times. I think now it

Avas three or four times. I said that every time I

went out there I found him around the house. He

was not working.

Q. Well then, Mr. Wiseman, when you told the

government in this [188] affidavit that after his re-

turn in the fall of 1919: '^I know tiiat lie wa> unabU'

to do anj^where near as nnicli farmini^ as lie .lid

before the war", how did you know that hv bad been

doing any farming?

A. I know he didn't do it. I know he told me

be was not working. He was not working when I

went up around there.

Q. You say here in this affidavit that he was

doing farming, and you say that he could not do

as much as he did before the war. What did you

base that upon?

A. He was farming, but he was doing it with

hired help. Any time I was there he had hired help

to do it.

Q. You say here, after his return in the fall of

1919, ''I knew that he was unable to do anywhere

near as much farming as he did before the war."

You did not put in there what farming he was

doing ?
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A. With hired help?

Q. He was doing it with hired help?

A. Wliat I said is in that paper. He started

farming- right after he came back with hired help.

I am sure of that. As to whether I am just as sure

of that as I am of the rest of my testimony in this

case, I may be off a year or two. Wait a minute.

It is a long time to remember back for me. His

brother was with liim, his brother Ferd Noble was

there then. I never knew him to do any work after

he came back from the army. Not what I call labor.

There is lots of different farm work. I did not know

him to do any farm work after he came back from

the army, I didn't see him doing any.

Q. What is the fact as you know it to be, whether

he did or did not do any farm work after he came

back from the army?

A. He might have. I never saw him. [189]

Q. Did you know on the 13th of September,

1924, whether he ever done any farm work since he

came back from the army?

A. I never seen him. I never saw that at all.

Q. What did you mean when you said in this

affidavit: ''I know he has been unable to do any

work at all since the spring of 1922."

A. That must have been when he came back from

the army.

Q. What did you mean by that. You say here:

^'I know that he has been una})le to do any work at

all since the spring of 1922."
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A. That must have been when he came back from

the army, I suppose. I don't remember.

Q. What did you mean by that answer that you

gave?

A. I never see him doing any work when I was

aroimd there.

Q. Why didn't you say that in the affidavit *? You

say that you know that he has not been able to do

any work since 1922?

A. Probably that word ''knew" might be a bad

word in there.

Q. I believe it is.

A. He might have done it while I was not there.

In here, that up until the year 1922 that he could

work, and after that he couldn't work?

A. Not to my knowledge.

Q. Now, you don't know what you meant by that,

is that true?

A. Yes, I do. I know Avliat I meant.

Q. Tell me what you meant,

A. That as far as I seen him, he was never able

to work, my judgment of the man. I have seen him

come to town driving a horse. I have seen him drive

a team, I saw him come to town with a wagon.

Q. Now, you say here he was in the hospital in

Grreat Falls, Montana, in the summer of 1922."

A. That must be right. I did not see him in the

hospital here. I did not see him here. [190]

Q. You said that he was here for appendicitis?

A. That is what he said he was here for. I didn't

see him. I did not come up here to see him.
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Q. You said in this affidavit lie was here?

A. He must have been.

Q. Didn't you say lie told you tliat he was

here ?

A. I didn't say that.

Q, "In the governmental hospital ;it IlehMin in

the spring of 1923 for his heart.'' Do you know

whether he was in the Government hospital?

A. No.

Q. Did you see him?

A. No, I knew he was supposed to go there, lie

told me himself, and lu^'ghbors that he was going

over there.

Q. And he told you he was going to (J real Kails.

Is that true?

A. It must be.

Q. You were swearing to this affidavit before

the Government, to something he told you, and you

did not know anything al)out it of your own knowl-

edge. Is that true?

A. I knew that he was here. I know this is Tues-

day. I know he came over to Great Falls to the

hospital. The neighbors had seen liiin and knew

he was here. I don't remember tliat I saw him

get on the train. I .s^iid I did not see him in Great

Falls. I said the reason that I knew he was here?

was because he told me that he was hei'c;.

Q. You were wdlling to swear in this atfidiivit

to something he told you?

A. I knew he was over here.
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Q. Answer my question. I say you were willing

to swear in this affidavit to something you didn't

know of your own knowledge, [191] only what Noble

told you. Is that true?

A. Must be.

Witness Excused.

AA^hereupon

MRS. CARL NOBLE,

a witness called and sworn on behalf of the Plaintiff,

testified as follows:

Direct Examination by Mr. Molumby:

My name is Mrs. Carl Noble. I am the wife of

the Plaintifi* in this action. I live at Grass Range.

I have a family, I have two children, as the issue

of the marriage between Carl and myself. I first

met Carl in the Aberdeen hospital in St. Paul, I

think it was 1924. I know he was in the hospital. I

saw him there. He was in room 24 in the medical

ward. As to whether I know how long he was in

the hospital at that time, he was there nine months

or a year. I think he was in bed nine months while

I was there. I am employed at that hospital. I was

a L'nited States A'eterans Bureau Nurse in the

A^eterans Hospital. I will describe his condition

as it appeared to me at that time. Carl was very

nervous, that is one thing. He could not be in a

ward where there were a lot of other j)atients. First
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lie was ill a two bed ward. We didn't have any

single bed wards except for

Mr. BALDWIN : I will object to this as not

responsive.

The COURT: It is descril)ini>- his condition.

A. He was there for heart condition. He wa.s

in with another heart patient who was very ill at

times.

Mr. BALDWIN: W> will ask that tliat be

stricken as not responsive,

Mr. MOLUMBY: The latter part is not.

The COURT: It is not res])onsive. It may })e

stricken.

W^ITNESS continuing: They latci- moved liini

into a new ward; they had to move liiin out; ruade

him nervous, this other man. As to how iiis ner-

vousness manife.sted itself at that time, lie could

not [192] sleep ; his hands shook ; eyes were staring,

excited, could not stand this one and that one;

he could not stand certain patients that would come

into the room ; we had to keef) them out ; they would

get on his nerves. As a nurse I was taking care of

him part of the time. I remember taking hold of

his hand; it was the softest hand I ever held at

that time. That was his condition all of the time

during his hospitalization there ; he was in bed most

of the time. After he was in the hospital at A})er-

deen, I again met him ; he came back to see mc; the

year before we were married. 'I'hat was in 1927,

that is, the fall before. His condition at that time

was about the same; he was very nervous.
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Q. What did you notice when you first saw Mm
back there in the Aberdeen hospital, concerning his

condition other than his nervousness ?

Mr. BALDWIN: We object to this. If he is

calling for a medical opinion from a nurse not

qualified.

A. Well, his color, of course, was awful white,

and his eyes were popp.y. I noticed something else

with reference to his condition at that time, and

his appearances; he was on a special diet. I know

that he was hospitalized at that time for his heart

condition and nervousness. His color at that time

was yellow white, I would call it. Wlien he came

back to call on me in 1927, the things that I have

recalled concerning his condition at the time he was

hospitalized there still existed. I again saw him be-

fore we were married; he came back over there

in the spring. We were married that spring. He
was still in the same condition. Since then I have

resided all the time at Grass Range. I have lived

out there on the ranch. Carl has not done any work

on the ranch since I have been out there. As to

whether he has done any work of any kind since I

first knew him, he [193] would try to put up a shelf

in the house, and he would have to call on the hired

man to finish it. As to what his physical condition

has been during the time since we have been mar-

ried: He has been very nervous. He has not been

able to sleep; he has had very bad nightmares; he

yells and screams. I have to waken him to get him
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over it. As to how it manifests itself in the day-

time, he cannot stand it any more, and i^oes and

throws himself down on the couch and says: "I

caiuiot stand it.'' As to what he is refeirinu' to,

if he tries to do something that does not work, he

just gets disgusted. As to whether his nervous con-

dition manifests itself in any other way, we cannot

have a radio; we tried a new radio out, but the

noise was too much. He cannot drive a car. I drive

the car. As to whether he ever attempts to drive

it at all, he tries to; he gets nervous wlien 1 di-ive,

or he used to, we had to quit driving th(^ car. We
had to quit driving the car because it got on his

nerves.

Cross Examination by Mr. Baldwin:

As to how long I had been practicing as a nurse

when I first met Carl Noble, I did nursing in 1919.

I graduated in 1918. I graduated from the Augus-

tine Hospital at Chicago. I had three years of train-

ing prior to graduation; that was the required

course. I took the necessary graduation and re-

ceived the necessary- certificate. That was in 1918.

I first met Carl Noble in 1924. I had })een practicing

my profession from my graduation and certification

in 1918 until the time I met him, tliat is, off and on.

As to how much experience as a nurse I had during

that six year period I had been working all the

time. T don't know just what you want to know.

Q. 1 just want you to tell what the truth is con-

cerning the question I asked. How much nursing
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you had done between the time [194] of gxadiiation

and certification until the time you met Carl Noble

in 1924?

A. I was not nursing all the time, but I had

different work, and there would be a week or two

or a month between times when I w^as not. In other

words I had been practicing my profession constantly

during that six year period except for a month or

two in between different work. During those years

I did woi'k as a nurse. I did private duty, as we

call it, in the Augustine Hospital; private duty

means taking care of special cases.

Q. In other words you were not employed as a

general nurse, but as a private nurse, had private

patients to care for?

A. That was for a time. Then I did general duty

nurse. I did general nursing at the university hos-

pital in Minnesota. I think that was about six

months. Then I did Red Cross work. I was instruc-

tor of nurses for the Red Cross. I did home hygiene

and caring of the sick. I don't know how long I

continued that work. I think that was two years but

I don't remember. As to where I went then, I was

in the same line of work. I did county nursing for

the Red Cross. It would be on the same order only

I went from school to school. Before this I had
women and instructed them in it. In other words

I was an instructor in nursing. When I graduated

as nurse I was twenty-three or twenty-four years

old I guess; twenty-four I believe.
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Q. And you met Noble in 1924 ? Had been gradu-

ated six years; had six years' (wporience as a mirse

and were thirty years oldf

A. I don't know how old I wa.s then. I had not

thonght of it.

Q. I am asking you. That is a fact, is it nof?

A. I had been nursing up to then. I don't re-

member my age at that tiiiie. I did not say I was

eighteen years of age when I graduated; I gradu-

ated in 1918. I was twenty-three or twenty- [195]

four years of age, and I had six ycr.rs of ])ractical

experience at the time I met him. That was in

1923 or 1924. I am not sure whether it was 1923 or

1924. 1 think it was 1924.

Q. Your statement was that you met him in Sep-

tember of 1924 for the first time at tlie Ab(M(lcen

Hospital.

A. I didn't say Se})tember.

Q. All right, give us your })est recollection.

A. I didn't say September because I don't re-

member that.

Q. All right, give me your recollection.

A. It was in 1924, I think, let's see. I have to

stoi) to think; it was 1924.

Q. And you say he remained under your care as

a nurse for approximately nine months?

A. Not all the time. I was in the hosjjital, ))ut

they shifted us around. We are not on the same

ward all the time. I was there a good deal of the
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time. I knew that he was there at that time, and I

waited upon him during a part of the time.

Q. And became infatuated with him, or got in

love with him, I suppose. Is that true?

A. Do I have to answer that question?

Q. I want to find out about these things'?

A. Why do we marry, as a rule ?

Q. I was wondering how long the courtship had

been carried on?

A. It w^ould have been that length of time, would

it not?

Q. You say you Avere married in 1927?

Mr. MOLUMBY: 1928, she said.

Q. Now^, at the time you were nursing Carl Noble,

you knew all the facts of life ?

A. Nobody knows all the facts of life.

Q. But you knew most of them from the ph3^sical

standpoint, the [196] standpoint of health, and the

need of it, and the marriage relationship, you under-

stood perfectly?

A. I wouldn't say that. I don't think that any-

body

Q. You understood them as well as the average

graduate nurse with six years of experience in

nursing?

A. Yes, indeed.

Q. And certainly you would not have made love

to. or allowed a soldier, or anybody else that was

not in reasonable physical condition for marriage

to make love to you?
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A. I don't know about that. As a nurse we learn

to see furthei' than the ])hysi('al; we see sometlnn;^"

beyond.

Q. I suppose all of us see soniethini;- )>(\\ond

the physical in courtship, and love, tliat is natural,

but yon knew that Carl Nol)le was not in a iit state

for marriage, did yon not, becanse of liis health?

A. I wouldn't say that.

Q. When you were nursini>- liini duriu^' tliat uine

months' period, he was in a hospital, and you nursed

him part of the time and you considered him (it for

marriage.

A. Well, I was not thinking about luan-iage tlicn.

I was taking care of Carl. 1 would say tliat at that

time he was wholly unlit to do any woi-k of any kind,

he certainly was; that is while he w^is in the hos-

pital. \Vhen he left it 1 would say lie w^is wholly

unfit to do any work of any kind. As to how long

I thought that condition was going to continue, I

did thiidv there would be much changes in him. I did

correspond with him during the four year period

between that and the marriage. I did not see hun

during that period.

Q. And you married him in 1928.^

A. Yes, I saw him in 1927. lie came back in

1927. [197]

Q. Did you consider him at that time in a fit

physical mental and nervous condition, to assume

the marriage responsibilities?

A. When it comes to marriage

—
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Q. I am asking you a question. I would like

to have you answer that question. Did you con-

sider him at that time in a fit physical mental and

nervous condition to assume the marriage respon-

si])ilities ?

A. I married him.

Q. Well, I am asking you as to your opinion

as to his condition at that time. You qualified as an

experienced nurse?

A. I didn't form an opinion on that score, per-

haps. My age in 1927 was thirty-three. At that

time I had had eight years of practical experience

as a nurse in hospitals and in private employment,

and I did not stop to consider the physical mental

or nervous state of the man that I was expecting

to marry. That is true.

Q. As a part of your training as a nurse before

graduation, and a part of your experience in the

hospitals, and in nursing, you knew that even if men
Avere not physically mentally and nervously fit, that

they were risks in marriage.

A. Any man is a risk in marriage.

Q. Yes, I think that is true, but if the physical,

mental and nervous state is below normal, he is apt

to be a greater risk?

A. He has character. That is more than some
men have.

Q. I am not asking you about that. I don't

care to argue with you. Now, I want an answer to

t]ie question that I asked you?
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A. Yes, yes. At the time I contracted the mar-

riage \\dth Carl Xoble I expected to bring children

into the world.

Q. Did you learn as a part of your instructions

by graduating as a nurse, and also from your ex-

perience in nursing, during that [198] period that

a man, who was below par, normal, would be an im-

proper father, or would be apt to be?

A. He would be apt to ])e, I suppose. That is

possible, yes.

Q. There was more probability of that result in

a man below normal mentally, than there would be

in the average man {

A. I don't know.

Q. That was your opinion, was it not, from read-

ing and studying and observation. I suppose you

studied eugenics during your course?

A. Yes. Eugenics taught me that a man below

normal was not apt to be a tit husband or father.

Q. And studying eugenics, and other subjects

allied nursing, and things of that kind, taught you,

did it not, that a man whose nerves had ))een shat-

tered was apt to be an improper father?

A. No sir, not improper; indeed not.

The COURT: I think you have carried this

examination far enough. This woman said, she

didn't take those things into account in the mar-

riage relation, or getting married. I will stop it

right here.

Mr. BALDWIN: Plxception noted.
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The COURT : You have gone far enough.

Mr. BALDWIN: I will save an exception, and

prepare an oft'er of proof.

The COURT: Anything further from this wit-

ness I

Mr. BiU^DWIN: I wish to make an offer of

proof.

The COURT: You can make an offer of proof

in ih^ absence of the jury.

Mr. BALDWIN: I was trying to follow the

rule, which requires that I put it in writing.

The C^OURT : All right.

Mr. BALDWIN: Mark this offer of proof, De-

fendant's offer of proof No. 1. [199]

Whereupon said offer was marked "Defendant's

offer of proof No. 1".

Mr. BALDWIN : Defendant now^ offers to prove

the facts as stated in Defendant's offer of proof No.

1, by the witness on the stand.

Mr. MOLUMBY: We wish to object on the

ground that the line of inquiry does not tend to

prove that offer of proof.

The COURT : I will permit you to ask that ques-

tion, certainly.

Q. At the time you married Mr. Noble, did you

consider him below normal mentally?

A. That is a hard question to answer.

Q. It can be answered. You know what your
mind was at that time.

A. Below normal mentally ?
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Q. Yes, less the average mentality.

A. Why no, I wouldn't say that. I did consider

him iDelow a general average, or below normal

nervously.

Q. To what extent?

A. I don't know that you could put that out in

degrees, or extent.

Q. It must have some division in degrees, or

some way of expressing it, cannot you answer the

(juestion ?

A. Not that kind of a question, no. I don't know

what 3'ou mean. I considered him below normal phy-

sically, that is below the average. As to what extent,

I knew that he was a nervous case and also a heart

case.

Q. Well, the question is to what extent did you

think he was below the normal, nervously ?

A. I don't know how to answer that.

Q. I cannot put the answer in your mouth. It is

your testimony. What was your feeling. That is all

I can ask?

A. There is not much. [200]

Q. Under wliat degree did you believe that he

was under normal at the time of marriage?

A. He was nervous.

Q. To what degree under normal?

A. I never classified him in degrees. I don't

know what I would say.

Q. At the time you married him, he was a

strong well nourished man was he not?

A. What is that?
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Q. He was a well nourished man at the time you

married him ?

A. Well nourished,—I wouldn't say that, no sir.

Q. Will you just tell me how he appeared to

yoii. Normal or abnormal, or under normal"?

A. Under normal.

Q. Physically.

A. Under normal physically at the time, yes

sir.

Q. At that time I take it you did not have inde-

pendent means to provide for you and he ?

A. AVell, I was not destitute by any means.

Q. You were not rich enough to provide a home

for him and you what I am trying to get at. Did

you believe at that time that he would be wholl}^

unable to make a living for you'?

A. I didn't count on that. I did not figure on

that. I knew I could work.

Q. Well, you have not had to work since you

married him, that is except in the home. I under-

stand that the mother and wife always works longer

hours than we men do. Outside of the home you

didn't work?

A. No sir.

Q. Outside of that Carl Noble has provided you

and the children [201] with a home and the neces-

saries of life %

A. I had a little legacy come in ; that is my folks

had some and I have been getting some every year.

We borrowed off of my insurance and things like

that.
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Q. At the time you married him you did not

think that he was wholly unable to carry on an}^

gainful employment?

A. I told you I had not counted on that.

The COURT: 1 will object to this myself, if

counsel don't. She has answered that question two

or three times now. She said she didn't have those

things in mind when she got married.

Q. Did you expect at that time that his condition

was such that he would be always unable to carry

on any gainful employment during the rest of his

life?

A. It was possible. As I say 1 was not

Q. That does not answer the question.

A. Oh yes.

Q. And you thought that when you married him ?

A. Yes I knew that.

Q. How had he earned a living for you and him-

self?

A. He has been drawing compensation, and, as

I said, we borrowed all we could.

Q. You boi-rowed for the purpose of buying

more land, didn't you?

A. Oh my no ; we have not bought any land since.

I should say not. He has not increased the land that

he owned. We just existed.

Q. That is the way with all of us. Did he make
any profit on the farm?

A. There has not been any while I was there,

no, and all the machinery is worn out, and every-
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thing, we have not been able to replace. We have

not put any mortgage on the land. We have not

[202] put any mortgage on the 45 head of cattle

that are on the land. We have had a crop on that

land each year, but we have had to hire it put in.

We have had a small crop each year. We did not

sell it each year, we fed it up to the cows, and to

the cattle. You said 45 head, we have not had that

many all the time. There was not a very great pro-

fit from that. We have not been able to pay the

taxes on what we get from the land. As to how
many acres each year have been planted and har-

vested on that farm, each year that is going to be

liard for me to tell. I can tell more about how much
we have gotten off from it.

Q. Have you any definite recollection as to how
much they got off the farm every year since your

marriage ?

A. Yes, last year we got,—that is, how many
bushels do you mean %

Q. I don't know whether you figure it in tons

or bushels, or dollars.

A. There has been no profit. We have had to

borrow to the limit, but last year I think we threshed

537 bushels of wheat. I don't know what the yield

was in 1928. One year we had 230 bushels, we
threshed 230 bushels. That was 1931, 1 believe.

Q. (^an you tell me how many cattle were sold

off the ranch in any year?

A. In each year, or any year?
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A. Oh, the average of two or three years
;
young

stuff.

Q. Can you tell me how much money Mr. Noble

deposited in the bank in any year since your mar-

riage ?

Mr. MOLUMBY: We object to that as not

proper cross examination.

The COURT: I think so. Sustain the objection.

Mr. BALDWIN: Note an exception.

Witness excused.

Whereupon
FEED NOBLE,

a witness called and sworn on behalf of [203] the

Plaintiff, testified as follows

:

Direct Examination by Mr. Molumby:

My name is Ferd Noble. I am a brother of Carl

Noble, the Plaintiff in this case. I live at Grass

Range. I have lived down there for seventeen years.

When Carl went away to the army his physical con-

dition was good. Carl at that time was living at

Grass Range. We were living together, Carl and

myself ; running a ranch together down there. Carl

was able to do any and all kinds of work on the

ranch. He was as good a hand as I was. After he

came back from the army, his physical condition

was such that he was nervous; he looked peaked.

One thing I noticed most was the condition of his

hair. When he left, as far as I know, he didn't have
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a grey hair in his head but when he came back his

hair was white. As to what else I noticed with

reference to his nervous condition, he looked kind

of worn out; he was nervous and looked peaked.

As to how he showed this nervousness he talked and

kind of stuttered, and he could not hold his hands

still. He did not stutter before he went to the array.

When he first came back he went liome, to this same

ranch that we occupied before the war. As to

whether he did any work there when he came home,

that fall I had the place, we were harvesting, and I

finished up the harvesting, and I had another man

there. He did no work towards tliat harvesting at

all. That was in the fall of 1919. That winter there

was very little work to be done on the ranch. We
had very few cattle; there was a few cattle; they

were running on the straw piles. I was living in

the same house with Carl tliat winter; we lived to-

gether that winter, most of the winter. I went out

and worked out some that winter. There was prac-

ticalh^ no work to be done on the ranch during that

winter. In the spring of 1920 I put in the crop

that spring. [204]

Q. How^ big a crop did you put in?

A. We put in a pretty good crop in 1920.

Mr. BALDWIN: We object to that as uncer-

tain, and ask that it l)e stricken.

The COURT: Yes.

Q. How^ many acres'?
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A. Well, we put in l3etween two hundred and

three hundred acres. I cannot saj^ for sure.

Q. Did you put in the crop alone, or did 3^ou

have help, in 1920?

A. I done practically all the heavy work.

Q. Did Carl do any of the work?

A. He was around 8ome.

Q. Was he able to do any plow^ing and disking ?

A. He drove the team some.

Q. And how did that affect him, if at all?

A, Well, he could stand it for a while, then he

would have to quit; he would have to lay off; that

continued all spring. As to how long a period he

would be abk' to work, he might w^ork a day at a

time, and maylje could not work a day at a time.

If he worked a longer period than a day, he would

be worn out. As to the type of work that he at-

tempted to do that spring of 1920, he did some

harrowing, but I did practically all the heavy work.

Mr. BALDWIN: We ask that the last part of

the answer be stricken as not responsive.

The COURT: Yes, it is not responsive.

Q. Now wliat, if anything, other than harrowing

did he do in the spring of 1920?

A. I don't remember as he done much of any-

thing of the work, maybe tliat was 1920. There was

quite a lot of summer fallowing in 1920. That was

done in 1919. That summer fallowing was pre])ared

Ijefore [205] Carl came back from overseas. That

summer fallowing consisted of somewhere around

seventy acres.
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Q. And aside from that seventy acres, how many

acres did you put in, in the spring again in 1920?

A. Well, I don't just remem])er, but we put in

some spring crop.

Q. And was it all on the place that Carl owned?

A. I don't remember whether it was all on that

place or not.

Q. Did you have some crops that year on some

other place?

Mr. BALDWIN: AYe o]\ject to this as leading.

The COURT: Yes.

Mr. BALDWIN: And assuming conditions that

are not shown in the evidence.

In the spring. After Carl came home, state just

what the crop was you ])ut in that spring, if you

can recall?

A. Let's see. We put in that seventy acres. I

think the crop was all on his own place but I won't

say for sure. There were about seventy acres sum-

mer fallowed, and eighty acres of spring wheat;

about one hundred and twenty acres in spring

wheat, I think. Beside the seventy acres of sunmier

fallow. As to whether I had any help to i)ut that

crop in that spring, I put that crop in practically

all myself. Carl did not do anj^thing towards putting

in the crop other than what I have already testitied

to. The simmier or fall of 1920, I did practically

all of the harvesting. We had help during the har-

vesting season. During the harvesting season we had

one hired man. As to whether Carl did anv of the
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harvesting, he did the cooking, mostl)^ the cooking.

In the year 1920 there was summer fallowing done;

there were al.^oiit forty acre^^ summer fallowed, if I

recollect rightly. I did that summer fallowing. Carl

did practically none of the work of sunmier fallow-

ing that fall. [206]

Q. And in the spring of 1921, how big a crop did

he put in?

A. 1921, we put in that summer fallow and about

thirty acres, that is in the spring. That summer

fallow was put into winter wheat, and in the spring

we put in about thirty acres more. I planted the

winter wheat on the summer fallow. As to who

planted the spring wheat in the spring, Carl started

to plant that, and then I finished it up. It took a

little better than two days to seed that place. Carl

worked at it about half a day.

Q. And did he quit then at the end of the half

day?

Mr. BAJ.DWIX: We object to that as leading.

The COURT: Ye^.

Q. Do you know why he quit?

Mr. BALDWIN: Object to that as calling for a

conclusion.

The COURT : He may answer.

Q. Answer yes or no, whether you know why he

quit?

A. Because he was not feeling right. In 1921

I helped some in harvesting that crop, and he had

some hiied help. The hired man that he had was
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Bert. Ingram. There was some smnmer fallowing-

done on the place the summer of 1921. He had Bert

Ingram do some of it, and I done some of it. I don't

remember how much I summer fallowed that sum-

mer and fall of 1921, I tliink it was probably a])out

hfty acres.

Q. And then the next spring, who, if anybody,

put in the crop and that simmier fallow, or was it

put into Avinter wheat?

A. That summer fallow was put into winter

wheat. I did the drilling and put in the winter

wheat. Carl did practically nothing toward the

smnmer fallowing that year. As to whether he did

anything toward the planting of it, or seeding of it

to winter wheat, I think Bert Ingram, l)ut I won't

say for sure, but I think Bert Ingram seeded that,

but I won't say for sure. I don't think Carl seeded

[207] it.

Q. Why is it that you are not sure ?

Mr. BALDWIN: Move that it be stricken. He
was asked if he knew and he said he did not.

The COURT : Yes that is true. Strike it out.

Q. What is it that you are in doubt about?

A. I don't know. I can't remember whether Carl

done it, or whether the other man done it. There

were about fifty acres to seed. It would take a man
probably close to four days to seed that. That next

spring, the spring of 1922, there was some spring

wheat put in beside the crops that were put in on

that simmaer fallow, I think there were about thirty

acres. As to who prepared the ground to seed that,
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in 1922, I did part of that work. I don't remember

who the other man was that they had there. There

was another man there that spring.

Q. Did he also assist in putting that crop?

Mr. BALDWIN: We object to that as leading.

The COURT: Yes, but we have got to get

through with this sometime, if we can. Why caimot

you hurry it up? It is not necessary to go into all

these details to find out whether the Plaintiff did

any work there.

A. I know that Carl did some work toward put-

ting in the crop that year. I couldn't say how much

work he did do, that is in 1922 he was sick in the

spring; he laid off some. I don't remember how

much work he did. In 192^*) I know that he did not

do any work ; nor in 1924. He has not attempted to

do an}^ work since 1922. As to what his i)hy»sical

condition has been during the years between 1919,

when he came back, and 1922, it has been no good.

His condition during those years has not been any

different than what I have already described to the

jury. Since 1922, as compared [208] to the time

before 1922, he may be a little more nervous. Ding-

ing those years since 1922 he has been in the hos-

pital, or away from the ranch. Sometime he has

been the hospital. I cannot state what the dates

are. It has been on more than one occasion.

C^ross Examination by Mr. Brown:

I don't know that (^arl was any better farmer

than the average farmer before the war. I guess he
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did understand the farming operations before the

war. I know he was farming before the war. He

knew how to manage a farm, or run a farm. I was

not living on this farm in 1923; nor in 1924; nor

in 1925. I was not living on that farm any year

after 1925. I was living on the farm when my
brother came home from the war. After he came

home from the war I made my home on that farm

until the fall of 1923. I stated that in 1920 my
brother did not do the plowing and seeding on the

farm. If he said in his deposition that he did, I

would say that he didn't do it all. He did not do

the largest portion of it in 1920; I did the largest

po]'tion. I stated that I moved off in the fall of

1923.

Q. Did you and j^our brother have a division

of some of that land that you were farming there I

A. What do you mean? Before 1923, do you

mean ?

Q. No, when you moved off, you did not divide ?

A. Not that land, no. After I moved off the

farm, my brother had the whole place, whatever it

was. He did buy some other land. I think it was

about two hundred acres. I would say for sure when
he did buy that other land, I think it was 1925.

I guess he added to his livestock.

Q. I am just trying to get the best of your

judgment. You think it was 1925 he added to his

livestock there, didn't he? [209]

A. In 1925?
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Q. Xo, since be came back from tbe war, be bas

lived tbere and occupied tbat as his borne, ever

since be came back from tbe war i

A. Outside of wben be was in tbe bospital. He
came back tbere in 1919. He came back in tbe lat-

ter part of July. He lived all of 1919 tbere, and be

lived all of 1920 tbere. I don't know about tbese

times, be went to tbese hospitals. I never did go

to a bospital witb bim. I did see bim in tbe Lewis-

town hospital. He was in tbe Lewistown bospital

in tbe spring of 1933, I believe. Tbat was tbe only

liospital I ever saw bim in was the Lewistown bos-

pital. I cannot say bow much of the time be was

away from home since he came back from the war.

1 don't know how long he was in the hospital. I

never saw bim in those hospitals, outside of tbti

LewistowTi bospital.

Witness excused.

Whereupon tbe bearing was continued until

Thursday morning, October 31, 1934, at 9:30 o'clock.

Thursday, Nine Thirty o'clock, October 31, 1934.

Whereupon

MRS. CARL NOBLE
was recalled as a witness on behalf of the IMain-

tifP, and testified as follows:

Direct Examination by Mr. Molumby:

As to where Carl was in the spring of 1933, Carl

was very sick, and had to be taken to tbe Lewistown
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hospital. He was there two weeks, and from there

he was transferred to the United States Veterans'

Hospital at Helena. He was in the hospital at

Helena for nine months. At the expiration of those

nine months he was taken home, because I was a

nurse and could take care of him. I remember when

he was brought home, it was just after Thanksgiv-

ing day. He w^as brought home on a stretcher. We
have a wheel-chair, and we have been laying him

down on that. I have put [210] him out in the sun,

t]ie warm days in the sun.

Q. How did you bring him up here! Is he in

Great Falls?

Mr. BALDWIN: I object to that as immaterial,

and for the purpose of creating sympathy.

The COURT: Yes, I will sustain the objection.

Q. Where is Carl now?

Mr. BALDWIN: We object to that.

The COURT : I think it is understood that he is

sick in the hospital and not able to be here.

No Cross Examination.

Witness excused.

Whereupon

DOCTOR ALRED,

a witness called and sworn on behalf of the Plain-

tiff, testified as follows:

Direct Examination by Mr. Molumby:
I am the Doctor Aired who has already been

sworn in this case. My full name is Ivan Aired.
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I reside in Great Falls. My profession is that of a

physician and surgeon. I have practiced that pro-

fession for several years. My practice has been in

Great FaUs.

Q. What school, if any, did you attend?

Mr. BALDWIN: We will admit the qualifica-

tions of the Doctor.

WITNESS continuing: I am accjuaiuted with Carl

F. Noble. I have examined him in my professional

capacity. I made that examination last Friday eve-

ning.

Q. And will you state to the jury just what your

findings were, upon your examination of him ?

A. I was asked to see Mr. Noble to see if his

condition was such that he might come into court.

Mr. BALDWIN: I object to that as inmia-

terial.

The COURT: Yes.

Q. Just state what your findings were. [211]

A. I found a very sick man ; a man who was too

weak to stand unassisted ; anemic, nervous ; stuttered

in trying to answer questions; complained of a mul-

titude of symptoms including vomiting, palpitation,

weakness, loss of appetite or no appetite. I don't

know of any more complaints. I found upon my
physical examination of him an anemic man that

was unable to stand unassisted; who lias gross

tremor of the hands or other muscles; the legs are

very atrophied, from disuse. He has a distinct

stutter or imperfect speech when asked a (juestion;
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and from his history I found it difficult to get any

intelligent history. He has thought his sjrmptoms

so long

Mr. BALDWIN: We object to what he thought

about it, as a conclusion.

The COURT: Yes, that is a conclusion. Strike

it out.

A. In answering questions as to what he com-

plained of, he stated things which were not ex-

plained, making it difficult to state what his com-

plaints really are. As to whether I examined his

pulse and heart, I did not examine him that eve-

ning, but at a later date I examined him, comple

physical examination.

Mr. BALDWIN: That examination was for the

purpose of testifying was it not?

A. The later examination was for the purpose

of testifying.

Mr. BALDWIN: I object to that as incompe-

tent, irrelevant, and immaterial.

The COURT: What part of it, all of it?

Mr. BALDWIN: No, the part that is for the

purpose of testifying. He has not given him treat-

ment with any idea of prescribing merely for com-

ing into court and testifying.

WITNESS: I have the patient under treat-

ment at the present time.

Mr. BALDWIN : We also add the ground that it

is too remote. [212]
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The COURT: I will overrule the objection.

Mr. BALDWIN: We will note an exception.

May we have a general objection and exception

along this line to each question.

The COURT: Yes.

Q. Do you recall the question?

A. Yes. I examined his pulse and his blood pres-

sure, heart rate sounds. He carries a constant high

pulse rate. 99 to 100 or better. His blood pressure

is from 182 to 202. His heart sounds are similar in

character; shows a weak myocarditis. That means

heart muscles. I should have said his reflexes are

exaggerated. I mean the reflexes, such as the jaw,

tlie muscles of the arm, the abdomen. That is the

tentative reflexes which are indicative of his present

nervous disturbances. Laboratory tests show the

degree of his anemia. I did not make the laboratory

test, I had tliem made. As to what else I observed

in liis physical examination, upon my examination,

the outstanding thing besides his physical condi-

tion is the apparent mental disturbance. It is such

that I classify him as a definite neui'otic, which is

not mild at all. As to what was apparent to me
from my examination of his heart condition that

I luive described it was apparent that lie had no

reserve, that his heart is l)eing taxed to tlie utmost

constantly, so much so that an exertion would en-

danger his life. As to how severe an exertion, I will

say that I would not feel that he would be able as

an example, to be walking about without endanger-
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ing himself. As to whether there is anything else

in his condition that I have not as yet described,

that I discovered he showed evidence of past care;

lie had a scar in his abdomen of an operation for

appendicitis ; and he has another scar below the right

rib margin, which is operative in character, and

from which I am told a tumor was removed. [213]

Mr. BALDWIN : By whom were you told that ?

A. By the patient.

Mr. MOLUMBY: Q. Did you notice anything

with reference to his kidneys %

A. Yes, a kidney function test, shows practically

a minimum function to insure life.

Q. Will you state what your diagnosis of the

plaintiff's condition is?

Mr. BALDWIN: We object to that as imma-

terial, what his present diagnosis shows ; too remote.

The tX^URT : He may answer.

Mr. BALDWIN: Note an exception.

A. His diagnoses are multiple, they are as fol-

lows: anemia, nephritis, chronic; myocarditis, hy-

pertension arterial sclerosis and psychoneurosis

;

atrophy of the legs from disuse ; enlarged prostate.

I will state what I mean by anemia, it means less

than a normal amount of red blood content. By
nephritis, it means an impairment of the kidneys.

Myocarditis means a weak heart attack of the heart

muscles. Hypertension means an increase over a

normal amount of blood pressure. Arterial sclerosis

means tlie hardening of ih^ arteries on some part
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or all parts of the body. Atrophy of the legs means

that both in size and ability have shrunken, or dis-

appeared.

Q. Doctor, defining the term total disability as

follows: Total disability being any impairment of

mind or body which renders it impossible for the

insured to follow a substantially gainful occupation

mthout seriously impairing his health and that total

disability is to l)e considered as permanent when it

is of such a nature as to render it reasonably cer-

tain that it will continue throughout the life time of

the plaintiff, and [214] that total disability does

not mean helplessness or complete disability, but

includes more than that which is partial; permanent

disability means that which is continuing as op-

posed to that which is temporary; that distinct

periods of temporary disability do not constitute

that which is permanent. That the mere fact tliat

one has done some work is not of itself sufficient to

defeat ones claim of permanent total disability. He
may have worked when really unable, and at the

risk of endangering his health or life. If one is

able to follow a gainful occupation only spasmodi-

cally, with frequent interruptions due to his dis-

ability, or if the periods of work, though more; or

less regular and continuous were done at the risk

of endangering his health or life, he was neverthe-

less totally and permanently disabled, but on the

other hand if he was able to follow a gainful occupa-

tion regularly without frequent interruptions be-
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cause of his disability then he would not be totally

and permanently disabled. And taking into con-

sideration, Doctor, the examination which you made

of the plaintiff, and considering these facts to be

true that Carl Noble enlisted in the United States

Army on the 20th day of September, 1917, and

served in the United States Army down to and in-

cluding the 30th day of June, 1919, in the 60th in-

fantry, of the 5th Div., first going to Spokane,

Washington, then to Camp Gettysburg, Pa., thence

to Camp Green, Charlotte, North Carolina, and

while at Camp Green had the mumps, reported to

the Infirmary and the Doctor ordered him back to

duty, and that that same afternoon again reported

to the Infirmary and was examined by two doctors

who decided there was nothing wrong with him ; that

he then reported to the Infirmary again the next

morning and he was given castor oil and marked

"duty'', and went back to camp and took a detail

out to clean out ditches, and the next [215] morning

the mumps went down on him, and he then again

reported to the Infirmary, and the Doctor told him

he had had the mimips but was over them; that he

had a swelling in the groin and testicles and was

moved to Camp Merritt while in that condition, and

was there in bed for a couple of days while in

quarantine, and remained in quarantine for about a

week with no duties to perform, and at the end of

the quarantine went to Hoboken and boarded ship

for France on the 16th of April, 1919. Upon ar-
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riving in France was sent up to the front with his

division in the Alsace-Lorraine Sector and was 15

days under shell fire, in that sector, he being' a

wagoner whose duty it was to go up with the supply

train from the railheads to the front line, and there-

after was 39 days under shell fire in an area south

of St. Mihiel, and later was under shell fire for 10

days in the St. Mihiel, and still later 39 days under

shell fire in the Meuse Argonne, and that he was

gassed in the St. Mihiel offensive, vomitted and was

sick to his stomach, had diarrhea, felt sick and

sore in the chest for a week or ten days; then later

while in the Argonne was again gassed and vomitted

frequently for several days and had diarrhea which

remained with hhn until after the Armistice was

signed, and on neither of these two occasions, re-

ported to the hospital or infirmary for ti'eatment;

that while in the Argonne near Mont Poucan a shell

exploded under the wagon he was driving, tearing

off a portion of the wagon, the end gate and brake
;

the team hitched to the wagon running away and

piling up at the foot of the mountain with the

plaintiff tangled up in the pile-up; that five days

later had aged greatly and from then on was ex-

tremely nervous, excitable and would stutter when

he talked, would wave his arms and looked wild,

had starey eyes, would scream and yell at the

horses and men, and even at the officers, and that

[216] this condition remained with him all during

the rest of his service in the armv and existed at
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tlie time of his discharge from the army and has

remained at all times since then to the present date.

Tliat after this experience the plaintiff did not re-

port to the hospital or infirmary for treatment;

that after the Armistice was signed he proceeded

with his regiment to Luxemburg, and while in

Luxemburg had the influenza and was laid up in his

])illet in bed for four or five days, and when he

got up was sick and was a long time getting his

strength back, and thereafter and until his discharge

had very little to do as far as duty was concerned

until he came back to this country with his regiment

and was discharged. That after his attack of flu

in Luxemburg he was short of breath and got

fatigued quickly and at the time of his discharge

from the army was nervous, soft, couldn't stand

much exertion and when exerted himself was short

of breath and the veins in his neck would throb, his

ears would throb and he would have palpitation,

and that on the 31st day of December, 1918, the

plaintiff was cited for devotion to duty during the

St. Mihiel and Argonne offensives.

Mr. BALDWIN: We ol^ject to that part as

immaterial.

The COURT : Yes, it is immaterial.

Mr. MOLUMBY : Disregard that statement with

reference to the citation to devition to duty.

That after being discharged from the army he

returned to his home in Grass Range, Montana and

lived with his brother on the ranch occupied by him
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prior to his entry into the army, doing no worlc tlmt

Fall or Snmmer except tliat he did some plowing

and when plowing wonld find himself rigid and

stiff on the plow, would then i*elax and before he

had gone 30 rods would })e in the same condition

—

just as tight as a fiddle string. That his work [217]

would ))e interrupted l)e('ause of sleepless nights;

he would get to })alpitating and the bed would sei'in

to shake and when he didn't woi-]< lie wasn't Iroubli'd

much, but when he worked would ])e restless, liis

heart would pound and he could feel the bed shal:e,

he would have nightmares and troubled dreams.

Most of them were connected \\\) with men holler-

ing; these fellows in his dreams bad licjuid brc yn\

them and were hollering and he would want to piil

the fire out and imagined that be bad it ou bimseH'

sometimes even though he had never personally en-

countered liquid fire while in the army, or at all.

If he worked after a night of that kind it woidd ])e

worse the next night; that that winter of 1919 and

1920 he did not do any work and in the spring of

1920 his ])rother jntt in the crop ou his ranch and it

was necessary for them to hire a fellow a few da\ s

at a time because the plaintiff was miable to go

ahead with the work, but did some of the easiest

jobs; that the plaintiff drove the team some and

could stand it a while and then would have to quit

;

he would work a day at a time and then would have

to quit. That that siuiimer and fall the crop was

harvested by his brothei- and hired help; that in
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the spring of 1921, the plaintiff Avorked upon the

seeding of 30 acres for about a day and had to

quit because he was sick, and his brother and one

Bert Ingram jnit in the ci*op on the place in 1921;

that that siunmer the crop was haiTested and

threshed by his brother and Bert Ingram: that in

summer of 1921 the summer-fallowing of about 50

acres was done by his brother and one Bert Ingram

and in the spring of 1922 his brother and a hired

man put in 10 or 50 acres of siunmer fallow and 30

acres of spring wheat, the plaintiff doing a little

of the work in seeding for a day or two at a time

;

that siiice that time the plaintiff has attempted to

do no work whatever and has been unable to do

any work whatever; [218] that in the fall of 1919,

in Xovember. he procured a mixtiu*e of digitalis

from the dniggist in Orass Range and at which time

he had a jumpy throbbing pulse and palpitation, a

temperature of 99.6, shortness of breath, an eye

stare, was nervous, fidgity. haggard and stuttered.

Thereafter, and over a period of 18 months off and

on he prociu'ed a similar medicine from the drug-

gist: that in February, 1923, he was examined by

Dr. Porter of Lewistown and foimd to be suffering

from heart trouble and extreme nervousness, and

was advised to go to the Government hospital. That

when he first i*etunied from the army he was weak

and pale, had aged greatly while in the army; had

become grey haired, was shoit of bi-eath, was liighly

nervous, excitable, stuttered, would get incoherent
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when talking and used his hands and his hands flut-

tered when talking; that this condition has existed

ever since his discharge from the army, this condi-

tion of nervousness that I have just descrihed has

existed ever since his discharge, to the present date

;

that he has gradually grown a little worse; that he

was in the Deaconess Hospital and operated on for

appendicitis in June or July of 1922 and was in the

Veterans Bureau Hospital at Fort Harrison in 1923

for about 6 weeks in the early spring, and in the fol-

lowing February went to the U. S. Veterans Bureau

Hospital in St. Paul, known as the Aberdeen Hos-

pital, and was in bed for a period of 13 or 14 months,

and then returned to liis ranch at Grass Range and

was again hospitalized in 1931 in Helena for 6 or

7 weeks and again in the spring of 1932 was in the

hospital at Ft. Harrison, Helena, Montana, for

three weeks, and again in the spring of 1933 was hos-

pitalized at Lewistown, for a couple of weeks, and

transferred from the hospital at Lewistown to the

hospital at Fort Harrison where he remained for a

period of nine months, at which time he was brought

[219] home on a stretcher, and has remained in bed

ever since, and up to the present date. Assuming

these facts to be true. Doctor, and taking into con-

sideration what you observed of the plaintiff on your

examination of him, and defining total disability,

as I have heretofore in this question defined it,

state whether or not the plaintiff Carl Xol)le was

or was not in your opinion totally and permanently
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disabled on the date of his discharge from the army,

July 30, 1919.

Mr. BALDWIN: We object to that as iiicoinpe-

tent, irrelevant and immaterial, and not justified l)y

the record in this case, and as being an imi .roper

statement as to what constitutes i)eimanent and

total disability. Permanent and total disability at

law, means this, and this only. Any impairment of

mind or ])ody which renders it impossible for the

disabled person to follow continuously any substan-

tially gainful occupation, and which is founded upon

conditions which render it reasonably certain that it

will continue throughout the life of the person suf-

fering from it. That the sup])o.^e(l definition of total

and permanent disability read by Counsel into the

question is used in the argument by the Supreme

Court of the United States, and not from the state-

ment of any definite rule.

On the further ground that there are included in

tlie question matters not shown l)y any proof in the

case, and there are omitted from the question ma-

t(^rial matters wliich might reasonably change the

conclusion of the expert, if stated to him, which, do

appear from the records in this case.

The COURT : Overule the objection.

Mr. BALDAVIN: I will a.sk an exception.

A. Taking those as facts and your definition, he

was undoubtedly totally and permanently disabled

at the time of discharge. He [220] was undoubtedly,

totally and permanently disabled if those be true

facts in following your definition.
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Q. Aud at what time ?

A. At the time of discharge.

Cross Examination 1)y Mr. Baldwin:

Q. Well. now. if we define total and permanent

diasbility as an impairment of mind or body which

renders it impossible for the disaloled person to fol-

low continuously any substantially gainful employ-

ment, which is of such a nature and character, and

is founded ui)on condition which renders it reason-

ably certain that it will continue throughout the life

of the person suffering it, would your opinion be

different ?

A. I didn't get any essential difference in your

definition there that would cliange my opinion.

Q. Well, what is your distinction l)etween the

two definitions?

A. I didn't get any diffei'cnce between yours and

his.

Q. To you they mean the same? You never saw

Carl Noble until a week or two ago?

A. Last Friday night is tlie first time I ever saw

him.

Q. And you don't know on what (Uiy he was

discharged from the army.

A. Only as I heard it read. 1 have not attempted

to memorize it.

Q. That was on the 30th day of July, 1919. Could

you, from your examination and the things known

to you, determine what tlie condition of Carl Noble

was on that date?

A. Not in the least.
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Q. Could you determine from your examination

whether he was or not able to carry on an ordinary

occupation, gainful in character, on the date of his

discharge from the army, July 30, 1919? [221]

A. No.

Q. Could you determine from your examination

that he had any heart condition at that time?

A. No sir.

Q. Or that he had any nervous condition ?

A. No sir.

Q. Could you determine from your examination

in any way as to what his condition was at any time

prior to, we will say, 1930?

A. No.

Q. Or 1932, as far as that is concerned ?

A. No.

Q. Or 1933?

A. Yes, you would have a right to an opinion at

a recent date on it. I cannot tell when any of these

conditions actually existed. I have not specialized

in diseases of the heart. I have not specialized in

diseases of the nerves. Now, the myocarditis means

that the muscles of the heart have been mildly

affected.

Q. I think you said you found a mild myocar-

ditis?

A. I didn't say mild, I said myocarditis. In that

case it means simply muscles of the heart. That is

the condition of the muscle itself, and not of the

valves, or other portions of the heart. I could not
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determine from that heart condition that the man
was imable to follow a substantially gainful employ-

ment in 1930; or any year prior to that. I said I

also found anemia.

Q. That simply means a weakening of the sys-

tem, run down condition.

A. No, I testified that showed as a lessened blood

content.

Q. To the average man it means that the system

is run down?

A. The system is run doT\Ti in that condition, but

anemia does not mean that. [222] By his present

examination you cannot tell when that anemia

came into being. I spoke of chronic nephritis. That

means a kidney impairment. As to what extent his

kidneys were impaired at the time I examined him,

they are very markedly impaired at the present. I

stated that that condition was such that they were

functioning merely to the point that would sustain

life. I cannot tell when that condition came into

existence. It may not have come into existence until

1930 as far as my observation v/as concerned.

Q. Doctor, I will ask you whether the heart con-

dition that you found would reasonably follow the

kidney condition, or the kidney condition resulting

from the heart condition?

A. There is a distinction between the heart and

kidney. The heart being the pump which furnished

the power by which the kidneys do their secretion.

If the kidneys fall down on their work, the heart
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has that much more work to })erfoi'm ; wliifh mio'ht

bring about the conditions that I found. In the

myocarditis.

Q. Is it reasonable to suppose that the kidney

condition was the cause that superinduced tlie h<\nrt

condition ?

A. No, that is not necessarily a reasona))le sup-

position.

Q. I didn't ask you a])out any sn})position. I said

it was reasonable to suppose?

A. No, that is not a reasonable su]3position. I

can't determine which condition came into being

first. In my opinion I doubt whether any one else

can. H}T3ertension nieaiLs an increased blood pres-

sure, an increase over normal. Carl's age was 46, I

believe, at the time I examined him. Tlie increased

blood pressure in my opinion, resulted from his

sclerosis and his nephritis, and his increased nervous

tension. Sclerosis means an increase in the deposit

of the lime salts in the blood vessel wall. In other

words, [223] the hardening and contraction of the

arteries. That hardening comes about normal as we

advance in years.

Q. And at forty-six many men ha^'e that condi-

tion that you found in him, so far as the condition

of the wall and blood vessels are concerned ?

A. It is not an uncommon hnding.

Q. So that as far as that condition was con-

cerned, there was nothing out of the way for aman
of his age?

A. Yes, he has it beyond the ordinary.
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Q. That condition come^^ around as a reason of

liarrl work very often at a premature time?

A. This question of hard work, it is a doubtfid

qu.estion. if hard work causes the hardening- of the

arteries.

Q. It may, may it not?

A. I don't believe there is any proof to that

effect.

Q. I am asking your opinion ?

A. I doubt it.

Q. Now, you found the legs atrophied. You don't

know when that condition came about, do you ?

A. I can say from examinations that it has been

existing- for some time. In my opinion for a year

or more.

Q. But that would not carry it back beyond

1930?

A. I cannot say how far it might go. I can say

it has existed that long.

Q. And that, in your opinion, would be tlie ap-

proximate time that that condition had existed ?

A. No, I will state that it has existed for that

length of time, or more.

Q. (live us the extreme length that you can say

from your examination that condition has existed?

[224]

A. I cannot say how long it existed. It may have

existed for thirty years .so far as present hndings

are concerned. I cannot fix a definite date when it

came into being. I found an enlarged i)rostate. I
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will tell the jury what that means. The prostate is

the gland that sets under the urinary bladder, con-

nected with the sexual organs, and an enlarged con-

dition simply means that it is larger than the nomial

prostate for a man of his age. I eanot tell when

that condition came into being.

Q. Now, Doctor, let us assume as a fact, in addi-

tion to what you have already considered in form-

ing your opinion, that on the 28th of July,

1919, your patient Carl F. Noble, was examined for

discharge from the United States Army ; that at tliat

time he was asked this question: "Have you any

1 eason to believe that at the present time you are

suffering from the effects of any wound, injury or

disease, or that you have any disability or impair-

ment of health, whether or not incurred in the mili-

tary service, to which he answered, "Yes". That he

was then asked this question: If so, describe the

disability, stating the nature and location of the

wound, injury or disease, to which he answered

"hearing". That he was asked this question inmie-

diately thereafter: "Q. When was the disalulity in-

curred?" to which he answered, "A couple of

months ago." That he was then asked this ques-

tion: "Where was the disability incurred?" to

which he answered, "France." AYhereupon he was

asked this question: "State the circumstances, if

known, under which the disability was incurred?"

"A. Unknown." And that after giving those an-

swers to the questions asked, Carl F. Noble stated
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in writing, and over bis hand or signature written

by him :
" I declare that the foregoing questions and

my answers thereto have been read over to me, and

that I have fully understood the questions, and that

my replies to them are true in every [225] respect,

and are correctly recorded." ^Lr. Molumby: Ob-

jected to on the ground that it is assuming a fact

not in evidence. Mr. Baldwin : It will be in evidence.

I am going to put in the war record. Mr, Molumby

:

I am not so sure about that. The Court: Your in-

quiry is whether that would make any difference in

his opinion ? Mr. Baldwin : Yes. The Court : Over-

rule the objection, providing you place that in

evidence.

Q. Xow, assuming those things to be facts, and

ti-ue, that the only disability that was known to

Carl F. Xoble at the time of his discharge from the

army was with reference to his hearing, and assum-

ing that he did not know when that condition came

about to be true, and assvuning that he made no

complaint of any nervous involvement or heart con-

dition, or kidney ailment, or any complaint of any

physical kind excepting that his hearing had been

affected would that in any way alter your conclu-

sion in this case?

A. Not if the other facts as recited were true.

Q. I know, but, considering this added fact.

A. Assuming that, it would not alter that, be-

cause patients do not know what ails them.
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Q. His statement, or failure to state that ho had

not any heai't impairment, or kidney ailment, would

not in any way enter into the question ?

A. No, he might not know at the present that

he had any kidney ailment.

Q. Would the want of knowing that he had any

kidney ailment at that time affect his al)ility. in

your opinion, to carry on continuously a substan-

tially gainful employment?

A. Yes.

Q. Would the presence of

A. Would the lack of it? [226]

Q. Yes.

A. If he had kidney impairment, or lack of

kidney impairment, it would not impair his earn-

ing ability?

Q. Do men have serious involvements of kidney

conditions without knowing it frequently?

A. Frequently, yes. They do not have pounding

of the heart without knowing it. They do not have

palpitation of the heart without knowing it. If he

had myocarditis he would know it.

Q. If they had a pounding of the heart and pal-

pitation of the heart?

A. They would know^ that.

Q. Let us assume that at the time that he was

examined on discharge in the army on July 2S, 1919,

that Carl F. Noble did not know that he had ])alpi-

tation of the heart, or pounding of the heart,

Mr. MOLUMBY: That is objected to on the

ground that it is assuming a fact not in evidence.
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Q. Let Us assume that at tlie time he was exam-

ined oil discharge in the ainiy on July 28, 1919,

that Carl F. Noble did not know that he liad palpi-

tation of the heart, or pounding of the heart, would

that in any way alter your conclusion in this matter?

Mr. MOLUMBY: Just a moment.

The COURT : It seems to me that is verging on

a disputed statement. In tiie deposition doesn't it

tell about the palpitation of the heart very close to

the time of his discharge, and have not the wit-

nesses here testified to that"?

Mr. BALDWIN : I am not in a position to say.

That is for the Jury.

Q. Do you recall the question?

A. I believe you said assuming that he did not

know that he had palpitation of the heart, would

that impair his earning ability? [227]

(^. Would that alter your opinion in tlie case?

A. Well there is an error there, because palpi-

tation or pounding of th(^ heart is something that

the patient recites; nobody else can determine that

for him. That is a symptom which he observes; no

one else, if he had it, he would know lie had it. If

he had that palpitation he would know he liad it.

Q. And if he had that condition at that time,

or rather did not have tliat condition at tliat time,

it would have a material bearing on your conclusion,

would it not?

A. If he did not have?

(^. If lie did not know that he had a pali)itation

or pounding?
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A. It would overrule the evidence that was stated

to be in this question that he had palpitation.

Q. It would cause your opinion to be entirely

different?

A. It would alter that.

Q. We will assume further in the statement of

fact that I have stated to you, Doctor, that prior to

his discharge from the army, and on July 28, 1919,

a duly qualified and competent physician and sur-

geon made a complete physical examination of Carl

Noble, the plaintiff in this case, and found the only

condition observable b}" him, which might affect the

health of the plaintiff here, was that his hearing was

R 18-20, L 18-20, and Otitis, media, catarrhal, bylat-

eral, maximum benefit obtained. Would that any

way, taking it as a fact, that those were the only

things wrong with the plaintiff here, in any wa}^

affect your conclusion f

Mr. MOLUMBY: AVe desire to o])3ect on the

ground that it is assuming a fact not in evidence.

Mr. BALDWIN : It will be

The COURT: He has promised to put it into

evidence. I think you ought to have it in evidence.

I will overrule the objection. [228]

A. If this was a complete physical examination,

and made by a competent physician, many of these

factors should have been found if they were present.

Q. Well, the physician certified it as a careful

physical examination

A. If I may qualify that that related to his

kidney condition his physical condition will not dis-
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close anything there. It takes laboratory work. You
have not mentioned whether his kidneys were exam-

ined in that respect.

Q. I am merely reading from the record; the

items are after a careful examination of the patient,

were ''hearing R 18-20 L 18-20. Otitis, media,

catarrhal, bylateral maximnm benefit obtained. As-

suming that \vas all that was found after a careful

physical examination by a competent pliysiciau and

surgeon, would that in any w^ay be consider(>d hy you

in arriving at your conclusion in tliis case?

A. No, because of the facts I just stated, "^'ou

have disclosed nothing of laboratory findings. Blood

pressure is not stated. Kidney condilion is not

stated.

Q. Would not tlie physieiau and sur.^eon's (>x-

amination with reference to the lieart, tlie condition

of the nerves, and tilings of that kind, in nial<:in'4 a

careful physical examination?

A. He should.

Q. And if ordinarily, if lie certifies that he has

made a careful physical examination, it would in-

clude an examination along the lines you ha\e

indicated?

A. His present statement should include some of

those facts also.

Q. We will assume that the certificate is as fol-

lows: ''I certify that th(^ soldier named above lias

this day been given a careful physical examination,

that is, Carl F. Noble, the plaintiff in tliis case, bas

this date, the date is July 28, 1919, been given [229]

a careful examination, and it is found that he is
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physically and mentally sound. He is physically

and mentally sound with the following exceptions:

describe the nature and location of these defects:

wound, injury, or disease, "hearing R 18-20 L 18-20.

Otitis, media, catarrhal, bylateral. Maximum benefit

obtained."

The COURT: Isn't that the third time that you

have propounded that question. It seems to me

that it is three times you have read that question

to this witness.

Mr. BALDWIN : I read this part, the certificate

was not read and was brought by his statement.

Q. When that condition was found by a compe-

tent physician and surgeon, and after a careful ex-

amination, and the defects set out were the only de-

fects, were the results of that examination, would

that affect you in arriving at a conclusion in this

case ?

A. If I assume that was a competent and com-

plete examination, physical examination, I can fur-

ther assume that he did not suffer any other impair-

ment.

Q. And it would materially affect your opinion

in this case ?

A. If I had such information, yes.

Q. Now, hearing R 18-20 means what?

A. 20-20 would be normal 18-20 hearing, is an

impairment of that fraction. R is right and I^ is

left. Tliat would mean a very slight impairment of

hearing, 18-20.

Q. What does Otitis, media, catarrhal, bylateral

mean ?
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A. It is an inflammation of the external ear on

both sides.

Q. In other words, R 18-20 and L 18-20, Otitis,

media, catarrhal, bylateral, refer to the effect of

hearing caused by the conditions you have related?

A. This is a statement of his hearing ability. The

other is a statement of his physical condition, in his

ears, which would [230] result in tlie defective

hearing.

Q. Let us assume. Doctor, that latc^r on, on tliat

day July 28, of 1919, a ])oard of competent United

States Army Physicians and Surgeons

Mr. MOLUMBY: T cannot understand l)y wliat

stretch of imagination an assuui[)tion can be made

that any of this is competent.

The COURT: This record that lie lias got before

him is probalily competent and will be admitted in

evidence. And he has a right to refcu' to that on

cross examination, interrogate that witness as to

whether if such and such records of examination are

true, it would alter his opinion.

Mr. MOLUMBY: There is nothing to show that

it is competent.

The COURT: I think it should have been intro-

duced into evidence in the first place. Let them ex-

amine and make their objection to it ])efore you ])ro-

pound any question at all. I have tried so many

of these cases I was taking it for granted that it

was competent and would b(^ introduced.

Mr. BALDWIN : I wish to state in the record at

this time that the jjapers signed by Carl F. Noble
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and referred to b}^ me on cross examination here, is

marked now as Defendant's Exhibit No. 3. That

the paper I read from second, being the report of

the medical examiner of Juh^ 28, 1919, is marked as

Defendant's Exhibit 3A; that the paper that I am

reading from at the present are marked as Defend-

ant's Exhibits 3b and 3c.

Mr. MOLUMBY: Plaintiff desires to object to

the offer of Defendant's Exhibit 3 upon the ground

and for the reason that the same is not properly

identified ; no foundation laid ; nothing to prove that

that is the signature of Carl F. Noble; nothing to

prove that he did sigTi this. It is now offered after

the deposition of the Plaintiff has been taken, when

it should have been offered as a [231] portion of his

deposition, if taken at all, when he would have an

opportunity to explain the circumstances under

which it was sigTied and plaintiff objects to the offer

of Defendant's Exhibits 3a, b and c, on the ground

and for the reason that no proper foundation has

been laid ; nothing to show who signed the various

pages of those exhibits; nothing to show that they

were signed by the party purporting to be signed.

The COURT: Do those exhibits purport to be

signed by the plaintiff?

Mr. MOLUMBY: One of them is purported to

be signed by a first lieutenant; another by a major

in the medical corps.

The COURT: What about the plaintiff?

Mr. MOLUMBY: The first one. Exhibit 3, is

purported to be signed by Carl F. Noble, and it is

all a portion of the same exhibit, all purports to be

recorded at the same time.
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The COURT : Properly aiitheiiticated i)u})lic

document, properly authenticated by the Secretary

of War?
Ml-. BROWN : Yes.

The COURT: I \^dll overrule the objection.

Mr. BALDWIN: I assume that these may ])e

considered read, and that I may use them at any

time?

Ml-. MOLUMBY: Without waiviui;- our hist ob-

jection, and may an exception be noted.

The COURT: Yes.

\Miereupon Defendant's Exhi])it o, and Defend-

ant's Exhibits 3a, 3b, and 3c were i-cceivcd in evi-

dence and are in words and figures as follows, to-wit

:

DEFENDANT'S EXHIBIT NO. 3.

UNITED STATES OF AMERICA
WAR DEPARTMENT [232]

Washinj^ton, October 12, 1934.

I HEREBY CERTIFY that the documents here-

to attached concerning Carl F. Noble, AS#, 381,

589, who enlisted September 20, 1917, was overseas

April 16, 1918 to July 19, 1919; and was honorably

discharged July 30, 1919, are photostatic copies of

report of physical examination at (enlistment and

report of physical examination at di.scharge, the

originals of which are on file in the Adjutant (ien-

eral's Office. I further certify that he was reported
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sick, in line of duty, diagnosis not stated. Febru-

ary 14, April 3, May 31, June 30, and July 15, 1919.

JAMES F. McKINELY,
Major General, U. S. Army,

The Adjutant General.

I HEREBY CERTIFY that James F. McKinely,

who signed the foregoing certificate, is the Adjutant

General of the Army and, that to his certification

as such full faith and credit are and ought to be

given.

In Testimony Whereof I, George H. Dern, Secre-

tary of War, have hereunto caused the seal of the

AVar Department to be affixed and my name to be

subscribed by the Assistant Chief Clerk of the said

Department, at the City of Washington, this 13th

day of October, 1934.

[Seal] GEORGE H. DERN,
Secretary of War.

By F. M. Hoadley,

Assistant Chief Clerk. [233]
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Noble Carl F.

(surname) (Christian name)

PHYSICAL EXAMINATION FOR
ENLISTMENT

*Regiilar Army
Accepted—September 14, 1917, at Lewistown,

Montana.

^Enlisted—Sept. 20, 1917, at FORT GEORGE
WRIGHT, WASH.

INSTRUCTIONS
1. The name, date and place of acceptance, ])ai;e

1, the statement of applicant, page 2, and hrst physi-

cal examination report, pages 2 and 3, will be tilled

out at the time of the applicant's examination for

acceptance. The remaindei* of the rei)()rt will ))e

filled out at the time of his final examination pre-

liminary to enlistment or rejection, as the case may
be. The questions on page 2 will be asked before the

applicant has been stripped, and any answer indi-

cating- a possible cause of rejection will be followed

up by searching inquiry and examination and the

result will be noted on the report.

2. The greatest care will be taken that the name

of the applicant is correctly shown and that it cor-

responds with the name on his enlistment paper.

The Christian name must not be abbreviated, but

if it consists of more than one name, only the first

will be written and signed in full.

?). Under the heading "Remarks" on pages 3 and

4, will be noted any authorized special assignment or

waivei- of defects, the nature of the authority being

stated. The space under "Remarks" will also be

used foi- continuation of an answer for which the
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allotted space is insufficient and for any further

statement that the examining officer may desire to

make.

4. The physical examination will conform strictly

to the provisions of the rules for the examination of

recruits. Deviations from normal [234] though not

cause for rejection, will be noted under proper head-

ings. Syphilis, as indicated by a positive Wasser-

man, is not cause for rejection, if other require-

ments are met. Syphilitics with open lesions or men-

tal symptoms are subjects for rejection.

5. When the applicant is enlisted, the completed

physical examination report will be forwarded to

The Adjutant General of the Army by the recruit-

ing officer with his trimonthly report. When the

applicant is rejected, the report will be marked ''Re-

jected" at the top of the first page of brief, and

except in case of applicants with prior militarv^ ser-

vice or naval service, mil be filed at place of rejec-

tion. The report in case of rejected applicant with

prior service will be forwarded to The Adjutant

General with the trimonthly report.

STATEMENT OF APPLICANT.
Have you found that your health and habits in

any way interfere with your success in civil life?

and if so, give details—No.

Have you ever since childhood wet the bed when
asleep ?—No.

Do you consider that you are now sound and

well—Yes.
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Wliat illnesses, diseases, or accidents have you

had since childliood i—Xone

Have you ever had any of tlie following: If so,

give approximate dates

:

Spells of unconsciousness or convulsions—Xo.

Gonorrhea—No.

Sore on penis—No.

Have you ever raised or spat U]) blood?—No.

When were you last treated by a physician, and

for what ailment ?—Not since cliildhood.

Have you ever been under treatment at a hospital

or asylum, and, if so, for what ailment?—No. [235]

I certify that the foregoing questions and my
answers thereto have been read over to me; that I

fully understand the questions, and that my answers

thereto are correctly recorded and are true in all

respects.

I further certify that 1 have been fully inl'oimed

and know that if I secure my enlistment by means

of any false statement or misrepresentation I am
liable to court-martial for fraudulent enlistment.

CARL F. NOBLE
(Signature of applicant)
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PHYSICAL EXAMINATION AT PLACE
OF ACCEPTANCE*

(Applicant stripped. See instruction 4)

Weight—137 lbs., height—67 inches.

Eyes: Vision—right eye, 20-20; left eye, 20-20.

Ears—Hearing—right ear, normal—left ear,

nonnal.

Girth of chest (at nipples)

—

At expiration, 301/^ inches.

At inspiration, 34^/2 inches.

Flat foot.

I certify that I have personally examined the ap-

plicant, and that, to the best of my knowledge and

belief, he fulfills the physical and legal requirements

for enlistment.

J. W. KELM, JR.,

Captain U. S. Army, R. O. T. C.

Recruiting Officer.

Lewistown, Montana,

(Place)

September 14, 1917.

(Date)

If the applicant is enlisted at place of acceptance,

this report will not be filled out, except where

examination at place of en- [236] listment is made

by a civilian physician.
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PHYSICAL EXAMINATION AT PLACE
OF ENLISTMENT

(Applicant stripped. See instruction 4)

Weight—135 lbs; heii;ht—66I/2 inches.

Girth of chest (at nij^ples)

:

At expiration, 81 inches.

At inspiration, 35 inches.

General examination (head, chest, abdomen, ex-

tremities)—normal.

Nose and throat—normal.

Genito-iirinary organs (urine will l)c examined in

suspicious cases)—normal.

Hernia—No.

Flat foot or other deformities of feet

—

AYasserman reaction (Regular Army only).

Eyes: Vision—right eye, 20-20; left eye, 20-20.

Ears: Hearing—right ear, normal; left ear,

normal.

Teeth: Right— Left—

Missing teeth—No.

I certify that I have carefully examined the appli-

cnwi, and have correctly recorded the results of the

examination, and that, to the ))est of my ability,

judgment and })elief, he has no mental or [)hysical

defect disciualifying him from service in the United

States Army.

W. E. ROBERTS,
Medical C.orps.

1st Lieut. M. R. 0.

FORT GEORGE WRIGHT, WASH.
Sept. 20, 1917.
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REPORT OF PHYSICAL EXAMINATION OF
ENLISTED MEN PRIOR TO SEPARA-
TION FROM SERVICE IN THE UNITED
STATES ARMY. [237]

Noble—Carl F. * * * 23815 8c

Cpl. Casual Co. No. 6

(grade) (Company and regiment)

rancher

(occupation prior to entry into sendee)

DECLARATION OF SOLDIER.
Question: Have 3^ou any reason to believe that

at the present time 3'ou are suffering from the ef-

fects of any wound, injur}^, or disease, or that you

have any disability or impairment of health, whether

or not incurred in the military service %

Answer : Yes.

Q. If so, describe the disability, stating the

nature and location of the wound, injury, or disease.

A. Hearing.

Q. When was the disability incurred?

A. Couple months ago.

Q. Where was the disability incurred %

A. France.

Q. State the circumstances, if known, under

which the disability was incurred.

A. Unknown.

I declare that the foregoing questions and my
answers thereto have been read over to me, and that
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I fully understand the questions, and that my re-

plies to them are true in every respect and are cor-

I'cctly recorded.

CARL F. NOBLE,
(Signature of soldier)

Witness

:

GEORGE M. DUNFORD,
(Signature of witnessing officer)

George M. Dunford, 1st Lt. Inf.,

Fort D. A. Russell, Wyo. [238]

CERTIFICATE OF EXAMINING SURGEON.
I CERTIFY THAT:
The soldier named above has this day been given

a careful physical examination and it is found that

*He is physically and mentally sound.

*He is physically and mentally sound with the

following exceptions

:

(Describe the nature and location of the defect,

wound, injury, or disease)

Hearing R 18-20; L 18-20.

Otitis, media, catarrhal bilateral, maximum bene-

fit obtained.

In view of occupation he is—no—per cent dis-

abled.

Remarks

:

J. E. McKILLOP,
M. C. ; U. S. Army.

Major M. C, U. S. A.
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Place—Fort D. A. Riissell, Wyo.,

Date—Jiily 28, 1919.

*Strike out the part of the ceitificate not ap-

plicable to the case.

*Strike out words not applicable.

(Endorsed on back Defendant's Exhibit 3B) [239]

ceetificate of noiediate com-
:maxding officer.

I certify that:

Aside from his own statement I do not know.

nor have I any reason to believe, that the soldier

who made and signed the foregoing- declaration has

a woimd, injury, or disease at the present time,

whether or not incuiTed in the military service of

the United States.

GEORGE W. DUXFORD.
1st Lt. Inf, Casual Co. Xo. 6.

Place—Fort D. A. RusselL Wyo.. 7-28-1919.

*Strike the part of the certificate not applicable

to the case.

*Strike out words not applicable.

(Endorsed on back 3a) [24^)]

REPORT OF BOARD OF REVIEW.
(See Instruction 2)

From a earefid consideration of the case and a

critical examination of the soldier.

We Find:

That he is physically and mentally sound, with the

following exceptions

:
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(Describe the nature and location of the defect,

Avound, injury, or disease)

Otitis, media, catan-hal bilateral, right 18-20;

left 18-20; hearing, defective pass—few months

-oldiers statement.

Maximum improvement attained.

The wound, injury or disease (is not) likely to

result in death or disability.

In our opinion the wound, injury, or disease (did)

originate in tbe line of duty in the sei'vice of the

United States.

In view of occupation, he is no per cent disabled.

WM. J. C'ERCE,

Major M. C. ; U. 8. Army.

RUSS. S. CARTER,
Captain M. C. ; U. S. Army.

Place—Fort 1). A. RusseU.

Date—July 28. 1919.

*Strike out the part of this certificate not ap-

plicable to the case.

*Strike out words not applicable.

(Instructions)

1. This report will be made out for each soldier,

immediately preceding separation from the sei-^'ice

in the United States Army.

2. If the declaration of the soldier and the cer-

tificate of the examining surgeons do not agree, the

case will he referred to a board of review, to consist

of not less than two medical officers convened bv the
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camp, post, or regimental commander, which will

complete the report of this form. [241]

3. When completed the report will be forwarded,

with the service record of the soldier, to the Ad-

jutant General of the Army in compliance with in-

structions prescribed in orders and regulations.

(Endorsed on back 3c). [242]

Q. Let us assume. Doctor, that later on, on that

day, July 28, 1919, a board of competent United

States Army Physicians and Surgeons made a care-

ful physical examination of Carl F. Noble, the

Plaintiff in this case, and certified that the soldier

named, the plaintiff here, has this date been given a

careful physical examination, and it is found that,

he is physically and mentally sound; he is physically

and mentally sound with the following exceptions,

describe the nature and location of the defect,

wound, injury, or disease. Hearing R 18-20 ; L 18-20.

Otitis, media, catarrhal, bilateral maximum benefit

obtained." And that that was all they found with

reference to the physical condition of this plaintiff

at that time. Would that, taken as true, affect your

conclusion in this case ?

Mr. MOLUMBY: Objected to on the ground

that it is repetition. The question having been

previously answered.

The COURT: Haven't you put this one before?

Mr. BALDWIN: Not with reference to the

examining board.
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The COURT: I will overrule the objection, it

sounds very familiar to me though.

A. That would not alter my opinion. I must

(jualify that statement because to so state alone is

not sufficient. Many of these defects which he now

has could have been overlooked by a competent

Ijoard or competent physician.

Q. Assimiing that those were the only things that

lie was suffering from at the time of his examina-

tion, it would alter your opinion.

A. If those were the only things,

Q. Do you think you overlooked any thing on

your examination of Mr. Noble?

A. I probably did.

Q. For instance, what? [243]

A. I overlooked reciting many things that I see

here. That was not the examination.

Q. Assuming that these were the conditions as

they existed at that time, would it materially affect

your opinion?

A. If those were the conditions it would not

affect my opinion. If tliose were true findings it

would affect my view. I can explain that to you if

you so wish.

Q. Yes ahead.

A. I was going to state that if you bring in what

tlie attornc}' brought out tjs to the nervous condi-

tion, mental and nervous condition in your question,

and a cursory examination of a patient would not a

l)oard, 01- physician testify as to a mental and ner-

vous condition at first examination?
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Q. Now, Doctor, we will assume that tlie man

Noble, was suffering from mild mj^ocarditis. Would

that alone render it possible for him to follow con-

tinuously a substantially gainful employment, and

would leave one reasonably to believe that it was

reasonably certain that it would continue through-

out his life to be wholly unable to follow continu-

ously any substantially gainful employment.

A. That is a matter of degree, to take mild

myocarditis alone, if it was mild myocarditis he

might follow a gainful occupation ; if it was gross or

marked he certainly could not follow continuously

—

Q. There are many gainful occupations that

would not require any phj^sical exertion, or prac-

tically none?

A. Physical exertion, «ure.

Q. Can you tell what the condition of ('arl

Xc)!)le's heart with reference to mild myocarditis

was at any time prior to 1930?

A. B3' my present examination?

Q. Yes.

A. No sir. [244]

Q. Or by anything else known to you except by

his statment?

A. Except by the statement, which I was told

to assume as facts.

Q. Does myocarditis result from shock or fright ?

A. Indiiectly.

Q. Myocarditis is merely a disease of the

muscles of the heart or weakening of the heart ?
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A. Yes sir.

Q. And liow long would it take for the result

to show, a myocarditis resulting from shock of

the heart i

A. It is indefinite. It is a matter of defect ac-

cruing, or increasing until it became visible or ap-

paT-ent. Fright or shock being sufficient, it might

sIjow up immediately. In my opinion myocarditis

may result from shock or freight, diseases of the

heart that may result from those two conditions,

shock or fright, may lie of an entirely different

charactei- from myocarditis. That is the reason I

stated that myocarditis would result indirectly. It

woiild not be a direct result of fright or shock. As

to what would be the involvement of the heart that

might reasonably result from either shock or fright,

I will say the palpitation, pounding, rapidity, regu-

larity or irregularity might result from shock or

fright, the nerve disturbances.

Q. And a Dian having those conditions would

naturally know that he had them?

A. He would become aware of them, if he was

mentally capable to recognize the symptoms. If his

heart was pounding he ought to know that. That is

what he means by heart pounding. That condition

comes about when a mau walks ra])idly or up a hill.

Palpitation is the same thing, it is a rapid heart

beat.

Q. What does the stuttering indicate? a heart

condition or a [245] myocarditis involvement?
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A. A mj^ocarditis involvement. I say tliat Xoble

at the present time has no appetite. That did not

have any bearing upon my examination. I stated

he had no appetite because I was asked what his

symptoms were and what he was suffering from. It

is a symptom of his present condition, but not of

past condition, and it really has no bearing on the

result I reached.

Q. Now, we will assume that after he left the

army, and for a nmnber of years thereafter, say

five or six, w^ to 1930, that Carl F. Xoble was a well

nourished man. Would that have any bearing upon

your conclusion in this case'?

Mr. MOLUMBY : That is an assumption of fact

not in evidence, your honor. We object to it on

that ground.

The COURT: I don't recall whether it is in

evidence or not.

Mr. BALDWIN : We will connect it up by com-

petent proof, by depositions, if we can.

Mr. MOLUMBY: It is an assumption.

The COURT: I think you better eliminate it

until you get the deposition. I will sustain the

objection.

Mr. BiVLDWIN: And may it be understood

that we may recall the witness for further cross

examination when the deposition is here.

The COURT: Yes, on that proposition.

Redirect Examination by Mr. Molumby:

Q. In the question propounded to you concern-

ing the exhibit, 3, 3a, 3b, and 3c, defendant's ex-
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hibits of those numbers, counsel stated in question

that if you were to assume that competent doctors

did the things recounted in his question, had you

any information other than what he stated to you

as to their competency i [246]

A. No sir. I never heard of men that signed

these exhibits. In fact I don't know who did sign

them. He did not state that in his question. The

answers I gave were based upon the fact that they

were competent. They were based on the assiunption

that they were competent.

Mr. MOLUMBY : That is all.

Mr. BALDWIN: There is a question or two

that I should have asked on cross examination, that

I would like to ask now. A point I overlooked.

The COURT: Very well.

Recross Examination by Mr. Baldwin:

Digitalis is a medicine we use in treating the

heart. As to whether it is a powerful heart stimu-

lant, we don't rate it as a powerful heart stimu-

lant. It is a medicine which controls the rhythm and

rate of the heart.

Q. Now, we will assmno that for a period of

eighteen months after his discharge from the army,

the plaintiff here, Carl F. Noble, used digitalis

under the prescription of a pharmacist, and not

after examination nor by direction nor imder the

authority of any licensed physician, considering

that to be true, would it in anyway affect your con-

clusion in this case?
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A. No sir.

Q. Tlie use of digitalis for a period of eighteen

months would not have any effect upon the heart

action, or heart muscles ?

A. Yes, it would have a marked effect upon the

heart muscles. As to what that effect would be, it

would have a tendency all during the period that he

was taking digitalis, it would affect the rate, slowing

it to a variable degree, depending upon the amount

he took, and also the quality of the digitalis. The

constant use of digitalis over that period of time

would naturally have [247] an effect upon the heart

and muscles if it was given in therapeutic or toxic

doses. Therapeutic dose would be sufficient amount

to cause a medical effect; a toxic dose would be a

poisonous dose. The effect of any dose would be

if continued over a period of eighteen months. A
physician 1)efore prescribing that remedy would

have to know the entire physical condition of his

patient, at least he should. The giving of, or the

use of digitalis might be a very effective agent in

bringing about a heart condition.

Q. Now, Doctor, in view of those facts, would

not the fact that Noble used digitalis without exam-

ination by a physician, and not under the direction

of one licensed to practice medicine, use digitalis

over a period of eighteen months, would not that

have some bearing on the man's condition and your

conclusion in this case?

A. You asked me if it would bring about heart

effects, and I answ^ered .yes. It would not bring
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about the effect in wiiich I foiuid bis beart. As to

\vbat effect it would lu'ing- about, digitalis continued

ovei a long period of time is capable of creating a

beart flow, causing tbe beart to lose its regularitA-,

and miss or dioj) ])eats. AVlien it loses or drops

])eats, tbat is tbe nerve control of tbe beart. Tbe

beart is controlled by special nerves. As a matter

of fact it bas a sj)ecial nei've center all its own,

tbat controls its action independent of tbe otber

organs. Digitalis would bave an effect upon tbe

nerve control. Tbe nerve control regulates tbe beart

beat. As to wbetber digitalis migbt effect tbe beart

control so tbat it migbt pick up a beat or drop a

])eat, I will say bis beart is not skipping a beart

])eat. Using digitalis is not like laying a wbip on

tbe back of a tired borse, there is no resemblance

between tbe two. Digitalis slow^s tbe heart

down. [248]

Q. And the slowing dowu of tbe beart by tbe

use of digitalis foi- a period of eighteen months,

you think would bave no effect upon the condition

of the man i

A. Yes, it migbt bave.

Q. AVell, it could bave, l>ut >ou say in this case

it didn't have?

A. No, I couldn't say that.

Q. Assuming then that it did cause, or that he

took this digitalis over tbe jxTiod specified, eigh-

teen months, it migbt bave a f)earing on your con-

clusion, would it not?
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Mr. MOLUMBY: I object to that as repetition.

The COURT : He has already answered you once

or twice.

Mr. BALDWIN : Note an exception.

AVITNESS continuing: A man having the heart

involvement that I say I found, would be in need of

medical attention.

Q. Would not the fact that between July 30,

1919, when the plaintilf was discharged from the

army, and the year 1923, he sought no medical ad-

vice and received no medical attention, have a

bearing on his condition as you found it ?

A. Well, it is in keeping with what I know

a]>out this case. It proves to me that at least he

labored under the belief that he did have a heart

ailment.

Q. Well, I am not dealing with your belief, I am
dealing with your opinion on the facts found, and

assuming the added fact that from the time he left

the arm}^ until 1923, the plaintiff here sought no

medical treatment.

Mr. MOLUMBY: We object to that, as not in

evidence. The evidence was that he did take medi-

cine, and that was given him in the hypothetical

question stated to him.

Q. And assuming that there was a doctor avail-

able, wouldn 't that in some way cause you to l-evise

your conclusion as to what his [249] condition was

during that period ?
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A. That was read to nie. I knew that he had

taken digitalis, and that he went through this period

with a pharmacist prescribing some medicine. I was

not aware that he had not sought medical advice

from July 1919 to the year 1922 ?

Q. Wouldn't that indicate to you that the man's

condition was not so serious that he could not carry

on any substantially gainful employment?

A. No, that would not alter that, he was not occu-

pied in a gainful occupation.

Q. It is not a question whethei* he was, the ques-

tion that is presented here in my question is,

wouldn't it affect your opinion as to liis ability and

power to carry on?

A. No, many people do not seek medical atten-

tion at all. The fluttering of the hands indicated a

nervous condition.

Q. And can you tell what the condition of that

nervous involvement was at the time stated, between

July, 1919, and the year 1922?

A. No, not from my medical examination.

Q. If it was merely as marked as you found it,

it would require medical corrections, would it not?

A. It would need medical attention.

Q. And these other conditions, if they existed in

1922, would be the same, would not they? They

would require medical attention and correction?

A. They would need medical attention.

Q. And if that condition existed in 1922, by

proper medical advice the condition might })e reme-

died, might it not?
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A. It could have been helped, I would assume.

Q. And if helped it might result in the plain-

tiff here being able to carry on a gainful employ-

ment, might it not? [250]

Mr. MOLUMBY: Objected to on the gTound

that it is purely speculative.

The COURT: Yes, I think so. SiLstain the

objection.

Q. What was there in the heart condition that

prevented Mr. Noble from carrying on a gainful

employment in 1922?

A. I stated about his heart involvement, palpi-

tation, and pounding.

Q. That is what he told you?

A. That is what I was told in this statement.

Q. I am asking you from your observation, what

conditions you found, from what you learned your-

self?

The COURT : He has already said that he cannot

go back of 1930. Why ask him that?

Witness excused.

PLAINTIFF RESTS.

Mr. BALDWIN : Defendant now moves that the

case be dismissed on the following ground:

That the Government cannot, without its con-

sent, be sued, and it has not consented to be sued

in this action. That the court has no jurisdiction
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of the person of tlie defendant. That the conrt has

no jurisdiction of the subject of the action. Tliat

the complaint fails to state facts sufficient to consti-

tute a cause of action. That it appears detinitely

from the complaint that no denial of any claim

made by the plaintiff has ever been appealed to or

decided by the administrator of the Veterans Ad-

ministration ; that it appeals delinitely from the

proof of the plaintiff, ma(U^ hy the deposition of

Carl F. Noble, the plaintiff' here if it ])e credited,

that the only decision ujjon which he bases his claim

of right to sue is based upon an apparent judu-

ment hy the insurance claim counsel. That as a

result of his [251] advice, failed to carry his rhx'un

to a conclusion, and to avail himself of all remedies

within the Veterans Administration. He has failed

to plac€ himself in a position where he has a rii^ht

to sue the (Jovcrnment, or maintain an action in

this court.

On the further ground that it appears delinitely

from the proof put in by plaintiff', that there is a

material variance between the claim on which he

bases his right to sue here, and to recovery, if

recovery be allowed, and the claim as stated in this

complaint in this action.

Defendant now moves that the court direct a ver-

dict for the defendant in this case on the grounds

stated in its motion that the action ))e dismissed,

and on the added ground that by its complaint, or

by his complaint, the plaintiff' has limited himself

to a specified day, July 80, 1919, the date of his
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discharge from the army, and his claim for dis-

ability, as proven by him, relates to a later date.

The COURT: Overruled.

Mr. BALDWIN : We Avill ask an exception.

Tlie COURT : Is there any variance in the proof,

and your allegation?

Mr. MOLUMBY: In this respect only. The alle-

gation of the complaint is that the director of the

Veterans Bureau, and the Bureau of War Risk

Insurance, by recent Act of Congress has changed

their name, and call it The Veterans Administration.

The COURT: Isn't that the way it was when

the complaint was filed?

Mr. BALDWIN: Yes.

Mr. MOLUMBY : I think they changed the name
prior to the filing of this complaint. I would ask

leave to amend the allegation of the complaint, to

add, on page 3, line 1, after the words ''Bureau of

War Risk Insurance" the following words, "And
the Veterans [252] Administration." In Hne 6 be-

fore the words, or the word "Insurance" by adding

the words "And Veterans Administration", and

after the word "Directors" add the words "And
Administrators". I would ask leave to amend that.

The COURT: I will allow the amendment. Call

in the Jur}^

^Ir. BALDWIN: Note an exception.

DEFENDANT'S CASE
Whereupon Mr. Brown made opening statement

to the Jury.

Mr. MOLUMBY : We ask that the record show,

that the deposition which is about to be presented
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by Counsel lias been opened x^rior to Ibis session of

court, and prior to tbe beginning of tbe iK^arinu of

this case, and is now open.

The COURT: AVbat are tbe circumstances?

Mr. MOLUMBY: There was no Counsel i)rosent

representing tbe Defendant.

Mr. BROWN : I noticed that it was served. They

didn't see lit to be present at that hearing. The

United State»s was represented by a Deputy United

States Attorney.

The COURT: Where was it taken?

Mr. BROWN: It was taken in Portland, Ore-

gon, and it was then, as I understand it, sent by the

Notary Public, who took it, and mailed to the (yierk

of the Court.

Clerk of the Court WALKER: No.

The COURT: We will have to conduct soni(« in-

quiry, how it got here, and how it hapi)ene(l to })e

opened, and who opened it.

Mr. BROWN : Are you sure that it was not scut

to the Clerk of the Court?

Clerk of the Court WAI^KER: It was scut here

by The United States Attorney. We have the en-

velope that it came in.

Mr. BROWN : Was the envelope sealed [253] or

unsealed ?

Clerk of the Court WALKER: This envelope

was sealed. That was in it. W(; have nothing to

show from the envelope that it was a deposition.

The COURT: I know what the law is, on the

subject. The United States Attorney, or DeiJiity,
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representing the Governnient at the taking of this

deposition, had no right to take the deposition and

mail it to anhod}^

Mr. BROWN: I don't know that he did.

The COURT : If it was mailed by the officer who
took the deposition, it should have l)een noted on

the outside of the envelope, what it was, so that

the Clerk would know, and not open it by mistake.

I don't understand how it got away from the Notary

Public or the Officer taking the deposition, how it

happened that he did not take care of it himself.

You can look into the water, and we will take it up

at one thirty p. m.

Whereupon the hearing was continued until one

thirty o'clock P. M., Thursday, October 31, 19M.

Thursday afternoon, October 31, 1924.

Whereupon

J. H. BALDWIN,
a witness called and sworn on behalf of the Defend-

ant, testified as follows

:

Direct Examination by Mr. Brown

:

My name is James H. Baldwin. I reside in Butte,

Montana. My profession is that of an Attorney at

Law. I am at present the United States Attorney

for the district of Montana. I was appointed Janu-

ary 2 this year, first without the confirmation of the

Senate and later by Senatorial confirmation. At the

time that I took over that office, there was a cause

pending in this court, No. 895, Carl F. Noble, Plain-
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tiff, vs. United States of America. After I took over

the office, and prior to this term of Court, [254] I

did work on the preparation of tliat case for trial, to

the best of my ability.

Q. And in the course of that preparation for

trial, what have you to say as to whether or not you

believed, in your judgment, it was necessary that

the deposition of Dr. Smith, who was not residing in

the State of Montana, ])e taken?

A. I did after conference with Francis J. ^Ic-

Oan, the attorney in charge of these i3articular

cases. Steps were tlien takeu to talce tlie (le])osition

of Dr. Smith.

Mr. BROWN: I will ask that this deposition l.e

marked for identification purposes as Defendant's

Exhibit 4.

Whereupon dejjosition was marked Defendant's

Exhibit 4.

WITNESS continuing: Having been handed the

l)aper marked Defendant's Exhibit 4, the names ap-

pended thereto are: James H. Baldwin, I sig^ned

my signature; Mr. Francis J. McGan, signed his in

my presence.

Q. Subsequently then there was the statutory no-

tice of the time and place of taking the deposition,

with the name of the witness whose (k^position was

to be taken?

A. Yes, that was tlie notice we gave of the; taking

of the deposition of Dr. Smith, I believe, this year.

Also the time and place that that deposition would
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be taken. I also sent attached to it an affidavit of

service on the attorneys for the Plaintiff, Messrs.

Moluinby, Busha & Greenan.

Q. And thereafter, and after the date of this

notice, which was dated at Butte, Montana, on the

21st day of September, 1934, Mr. Baldwin, what

occurred after that. Did you have anything to do

after that with the taking of the deposition?

A. Not with the taking. It was referred to Mr.

Meindl, I believe, the Attorney for the Department

of Justice, at the place of the [255] taking of the

deposition, which I believe was Portland. He
handled the taking of the deposition himself on be-

half of the United States at the request of Mr.

McGan and myself.

Q. I will ask you whether or not in this case,

and in all cases it is the practice of the United

States Attorney, required by the rules of the Attor-

ney General, that office files be kept of all these

cases.

A. That is the rule and we obey it as fully as we

can. I kept an office file in this Noble case, in con-

junction with the other people in my office, the

clerks and the assistants in my office. I have that

office file with me.

Q. And is there anything in that office file that

you had with you by which you can tell whether or

not this deposition that I have had marked Defend-

ant 's Exhibit No. 4, came into the United States

Attornev's office at Butte?
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A. I have a letter that iiulicatos it. 'laving };t^i>ii

liauded Defendant's Exliilnt Xo. ">, that is the letter

that I referred to as indicatini>- that it did conic into

my office. That is the letter I receiviul a(hlr(\^se(l to

the United States Attorn(\v. Feder.-d Unildini;-.

Butte, Montana. As to whether I have any otlier

letter in the tile that indicates other than this one,

that the deposition did come into my office, I have a

letter that I sent to Mr. Dill in response to tliat

letter. That is a carbon copy made at the s;\nie time

as the original. That document that I liave just re-

ferred to has been marked Defendant's Kx]iil)it

Xo. 6. The carbon copy, and identical with tlie

original, except on the oiiginal my naiiie was wi'itt n

in, James H. Baldwin, not a])pearing n.pon tlie (•()])y.

That is the only correspondence that leads nie to

])elieve that this came into my office. M'hat is the

only corresj^ondence that 1 have, excej^ting a lettei'

from Mr. Meindl [25()] in which lie stat(^s "I undei'-

stand that the Notary Public is mailing the original

in the above case to the Clerk of the Court at ilwixl

Falls, and will mail the oiiginal in the other case

tomorrow.

Mr. BROWN: We offer Defendant's Exhibit

No. 5 in evidence.

Mr. MOLUMBY : No objection.

Whereupon Defendant's Exhibit No. 5 was re-

ceived in evidence without objection, and is in words

and hgures as follows, to-wit:
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DEFENDANT'S EXHIBIT NO. 5.

STATE BANK OF MORTON
Morton, Washington.

October 8, 1934.

United States Attorney,

Federal Building,

Butte, Montana.

Dear Sir:

Enclosed you will find original deposition in the

case of Carl F. Noble vs. United States. #895

—

Great Falls Division.

Kindly forward witness fee form and also voucher

for myself.

Very truly yours,

ROSS DILL.

Ross Dill

Filed Nov. 1, 1934.

GARLOW, Clerk.

C. G. Kegel,

Deputy Officer.

Mr. MOLUMBY: No objection to Defendant's

Exhibit No. 6.

Mr. BROWN: Exhibit No. 6 is dated Butte,

Montana, October 11, 1934.

Whereupon Defendant's Exhibit 6 was received in

evidence, without objection, and is in words and fig-

ures as follows, to-wit:
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DEFENDANT'S EXHIBIT NO. (i.

Butte, Montana,

October 11, 1934.

Ross DiU,

c/o State Bank of Morton [257]

Morton, Washington

Re: Great Falls, Montana Division

Civil cause No. 895

;

Carl F. Noble v. U. S.

Dear Sir:

This will acknowledge receipt of your letter of

October 8, 1934, with enclosures, all relating to the

above-entitled matter.

These papers have been referred to Mr. Francis

J. McGan, Attorney, Department of Justice, Fed-

eral Building, Butte, Montana, for attention.

Very truly yours,

JAMES H. BALDWIN
United States Attorney for the

District of Montana.

JHB*MP
cc-McGan (Enc)

Filed Nov. 1-1934-Garlow, Clerk.

By C. G. Kegel-Deputy Officer.
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Mr. BROWN: And the stenographer's notation

oil there that enclosure had been made.

Q. After this deposition was received in The

United States Attorney's office, do you know what

then was done with it ?

A. Well, the letter indicates that it w^as referred

to Mr. McGan and I believe, I am not positive of

that, that I handed it to him personally. I will say

in that connection that there is nothing in the file

that shows a transmission of a letter to Mr. McGan,

but under the office practice a copy of every letter

that I send out, or anyone in my office, also the

original of every letter is supposed to be in this

file. I noticed that that letter is dated October 11,

this year, and if the matter had been mailed to Mr.

McGan there would not be in this file a copy of the

letter of [258] transmission. I do not find such a

letter in the files. The practice in the office is this,

when letters are dictated, the copy goes to what we

call the filing basket, and under the rules of the

office they must be cleared at least every other day

under every condition. We left for Great Falls on

October 15th. I believe that Court opened on the

16th, did it not?

Q. Yes.

A. We left at eight o'clock in the morning on

the 15th for Great Falls, but I think it is fair to

assume that if I had sent a letter to Mr. McGan it

would be in this file.
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Q. Now, Mr. Baldwin, if that deposition w^as

mailed, so far as you know, out of the United States

Attorney's ofi&ce to Great Falls, or as far as you

know was it mailed out of the United States Attor-

neys ofi&ce in exactly the same condition as it was

when it came into the ofifice ?

A. It certainly would not have been changed in

our office.

Q. At Mr. Molumby's suggestion I will put this

further question. You were present in Court this

morning when the deposition was produced by the

Clerk of the Court?

A. I was, yes.

Q. So that as far as you know, it was mailed out

of the United States Attorney's office and got into

the hands of the Clerk in some fashion.

A. I cannot swear that it was mailed out of my

office; it must have been mailed either out of my

office or Mr. McGans. When the deposition was

wanted for use I requested Mr. Harry H. Walker,

then the Clerk in attendance upon the court here,

to give me the deposition of the Dr. mentioned in

it. He handed me the deposition on which appears

a filing mark here October 11, 1934. It is the deposi-

tion referred to. It was not enclosed in an envelope,

[259] but was in the condition that it appears now.

Mr. MOLUMBY : No cross examination.

Witness Excused.
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Whereupon

CONRAD G. KEGEL,
a witness called and sworn on behalf of the Defend-

ant, testified as follows

:

Direct Examination by Mr. Baldwin

:

My name is Conrad G. Kegel. I live in Great

Falls, Montana. I am more than twenty-one years

of age. I occupy the official position of Deputy Clerk

of the United States Court at Great Falls, Montana.

I have held that position all this year. Having had

my attention called to a paper marked in this case as

Defendant's Exhibit 4, and bearing file mark, filed

October 11, 1934, C. R. Garlow, by myself, I will

say that I have seen that paper before. The cir-

cumstances under which I saw it, this Document

was received by me as Deputy Clerk on October

11, 1934, through the mail from Butte, Montana. I

received it in Great Falls, Montana. I think the

envelope in which it was enclosed is in the file there.

Mr. BALDWIN: I will ask that it be marked

as Defendant's Exhibit No. 7.

Whereupon said paper was marked Defendant's

Exhibit No. 7.

WITNESS continuing: Having had my attention

called to a paper marked here as Defendant's Ex-

hibit No. 7, being an envelope, that is the envelope

in which I received it.

Q. At the time you received it, did you make

any note upon it, or attach a note to it ?
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A. 1 didn't exactly attach this note to it at the

tiine that I received it.

Q. ^^"ell, did you make a note for reference*?

A. I made a note for reference. The note is m}^

handwriting made at that time. I recall the circum-

stances without referring t(^ [260] the note. On the

morning of October 11, 1934, I called for the mail;

brought it up to the office, and included in that

mail wa.s this envelope, containing this deposition.

Of course, I did not know that it contained a depo-

sition at the time. It looked like ordinary mail. I

oj)ened it up and found this deposition in it, so that

I made this notation on it.

Mr. MOLUMBY : No cross examination.

Mr. BALDWIN: AVe now offer the Exhibit in

evidence, the envelope itself. It has a paper at-

tached that we are not offering.

Mr. MOLUMBY: We have no objection to the

envelope.

The COURT : It may be received in evidence.

Whereupon Defendant's Exhibit No. 7, was re-

ceived in evidence without objection, and is in words

and figures as follows to-wit

:
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DEFENDANT'S EXHIBIT No. 7

(Stamp)—Butte, Oct. 9-1934.

Department of Justice.

Official Business

District of Montana

Office of, United

States Attorney,

Butte, Montana.

C. G. Kegel

Deputy Clerk

U. S. District Court

Great Falls, Montana.

Filed, Nov. 1-1934. C. R. Garlow-Clerk

By C. G. Kegel-Deputy Clerk.

This deposition received from U. S. Attorney's

office on Oct. 1 1-1934, regular mail.

Envelope not marked on outside, and therefore

opened as regular mail.

C. G. Kegel

#895. [261]

Witness Excused.

Whereupon

J. H. BALDWIN
was recalled as a witness on behalf of the Defend-

ant, and testified as follows

:

Direct Examination by Mr. Brow^n:

Q. Mr. Baldwin, I will ask when the deposition

was sent to your office if you recall whether or not
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there were any markings on the envelope to dis-

tinguish the character of the instrument that was

inside of it?

A. There were not. If I had known it was a

deposition I never would have opened it. It was

merely addressed to the United States Attorney,

Butte Montana, and I opened it. It came in the ordi-

nary business envelope with other mail, in the usual

course of mail with nothing to indicate what the

content was. I opened it as part of the ordinary

course of opening mail that morning, just as I

would any other mail.

Witness Excused.

Whereupon

LOY J. MOLUMBY,

a witness called and sworn on behalf of the De-

fendant, testified as follows:

Direct Examination by Mr. Baldwin

:

My name is Loy J. Molumby, I am an attorney

duly licensed to practice. I have practiced in all of

the courts of the State of Montana, and the Federal

Courts in this State since 1915, but 1 don't recall

the exact date. I have at all times during the pend-

ency of the case now on trial been one of the attor-

neys for the I^laintiff therein. As such attorney I

saw the deposition that is marked in this case as
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Defendant's Exhibit No. 4 before today. I am not

sure when I first did see that deposition, it was be-

fore the case started however, and I knew that it

was then out of any envelope. I did not read it en-

tirely, I glanced at it. I did not call it to the atten-

tion of the United States [262] Attorney's office,

yourself, Mr. Brown or Mr. McGan, at any time. I

was not taken by surprise when I discovered this

morning when you wished to use that paper that it

had not been transmitted according to the strict

laws, or rules of law.

Q. And you had knowledge of that fact prior

to the commencement of the trial of this case?

A. I acquired the knowledge either the morning

that this case started, or the morning one of the

other cases we have just tried started. I don't re-

member which it was.

Q. Can you suggest any reason at this time why
the rights of your client would be prejudiced by the

use of that deposition ?

A. Yes.

Q. Because of any defect in transmission?

A. Yes, there are a good many reasons.

Q. What are they ?

A. The man was not present, nor had any repre-

sentative at the time that the deposition was taken.

He has no knowledge that it is in the same condition

it was in when it was taken. The further disadvan-

tage he is placed at, it gives the opposition an oppor-

tunity to go over the deposition if it is opened.
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(Testimony of Loy J. Molumby.)

Q. You had that same opportunity, didn't you?

A. No sir, it is not my deposition.

Q. Well, a deposition is taken for use by either

party.

A. If it was going to be used by us, was taken

by us for our purposes, we would have been there

to represent him, if possible.

Witness Excused.

Mr. BALDWIN : We admit that the strict letter

of the law has not been complied with. It is only

the question of w^hether it is in conformity with sec-

tion 9,191 of our Montana codes which control here.

[263]

Mr. MOLUMBY: I will state that the notice

ser\"ed \\\)o\\ Counsel specifically recites that the ex-

amination of said witness will be had, and said depo-

sition taken under and in accordance with the provi-

sions of Sections 639, 64U, ()41, Title 28, U. 8. C. A.

That is the section of our code which provides that

it miL'it be delivered in open coiii't and oiK'iied there.

The COURT : I will have to sustain the ()))jectiou.

Defendant's Exhibit Xo. 4, to which ol)jecti()n was

sustained, is in words and figures as follows, to-wit

:
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DEFENDANT'S EXHIBIT NO. 4.

[Title of Court and Cause.]

NOTICE OF TAKING DEPOSITION
UNDER TPIE STATUTE.

TO: Carl F. Noble, PlaintM* above named, ami to

Molumby, Busha & Greenan, Great Falls, Mon-

tana, Attorneys for said Plaintiff:

YOU WILL PLEASE TAKE NOTICE, that the

deposition of Dr. Robert P. Smith, Medical and

Dental Building, Portland, Oregon, a witness on

])ehalf of the Defendant in the above-entitled cause,

to l)e used upon the trial thereof, will be taken

before Kenneth Frazer, U. S. (^ourt House, Port-

land, Oregon, a notary public, or any notary public,

iu and for the County of Multnomah, State of Ore-

gon, at his office at the U. S. Court House, in the

City of Portland, County of Multnomah, State of

Oregon, who is not, and never has been, of counsel

or attorney to either of the jiarties to said action

nor interested in the event of said cause, [264] on

tlie 8th day of October A. D., 1934, between the

hours of 10:00 o'clock A. M., and 4:00 o'clock P. M.,

of that day, conmiencing at 10:00 o'clock A. M., and

if not completed on that day, the taking thereof will

be continued from day to day successively thereafter

and over holidays at the place so indicated until

comj)leted.

The reason for taking said deposition is that said

witness is a material witness for the Defendant and

that said witness resides in the City of Portland,

State of Oregon, more than one hundred miles from
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the i)lacc where the al^ove-eiititled cause is to be

tried, to-wit : Great Falls, Cascade County, Montana.

The examination of said witness will be had and

said deposition taken under and in accordance with

the provisions of Sections 639, 640, and 641, Title

2S, r. ft. C. A.

Dated at Butte, Montana, this 21 day of Septem-

])er, 1934.

JAMES H. BALDWIN,
United States Attorney,

District of Montana.

FRANCOIS J. McGAN,
Attorney,

Department of Justice.

[Title of (^ourt and Cause.]

Audre\' Yaicoe, being first duly sworn on oath

deposes and says: that she, a citizen of the United

States and a resident of the State of Montana, and

is over the age of eighteen years, and not a party

to or interested in the above-entitled action; that

[265] she served a copy of the NOTICE OF TAK-
ING DEI^OSITION UNDER THE STATUTE—
in the aljove-entitled canse on Carl F. Noble,

through his Attorneys, Mohnnby, Busha & Gi-eenan,

Great Falls, Montana, Plaintiff herein, by deposit-

ing in the United States Post Office at Butte, Mon-

tana, on the 21st day of September, 1934, said copy

securely sealed in an envelope addressed to Mo-
lumby, Busha & Greenan, Attorneys at Law, 325

Ford Building, (Jreat Falls, Montana, and sent
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Tinder the Government frank, being the official frank

of the United States Attorney for the District of

Montana, no postage thereon being required; that

the said Butte, Montana is the place of mailing of

the said Notice of taking Deposition Under the

Statute, that on the said date there was a regular

coinniunication by United States mail between said

Butte, Montana and said Grreat Falls, Montana.

AUDREY VARCOE.

Su])scribed and sworn to before me this 21st day

of September, 1934.

HAROLD L. ALLEN,
Deputy Clerk, U. S. District Court,

District of Montana.

[Title of (^ourt and Clause.]

DEPOSITION OF DR. ROBERT P. SMITH.

BE IT REMEMBERED : That pursuant to notice

hereto attached, the matter of taking the deposition

of Dr. Robert P. Smith, [266] a witness, on behalf

of the Defendant, came on for hearing Monday,

October 8, 1934, before Kenneth F. Frazer, Notary

Public for Oregon; the defendant appearing by

Gerald J. Meindl, Attorney, Department of Justice,

the plaintiff not appearing.

DR. ROBERT P. SMITH,
being tirst duly sworn, testified as follows:

Questions by Mr. Meindl.

l^lease state your name.

A. Robert P. Smith.



vs. Carl F. Nolle 251

(Deposition of Dr. Robert P. Smith.)

Q. Where do yon live?

A. In i*orthincl, Oregon.

Q. AVliat is yonr profession?

A. I am a physician.

Q. What school or schools are \on a gradnate of I

A. I am a graduate of the University of Mary-

land, Johns Hopkins, medical school, and University

of Pennsylvania, Philadelphia.

Q. In what years did you graduate?

A. I graduated in 1891, University of Maryland;

in 1900, Johns Hopkins medical school, and 1901,

post graduate. University of Pennsylvania.

Q. Have you specialized in any branch or

branches of your profession ?

A. I have.

Q. What branches have you specialized in?

A. Nervous and mental diseases.

Q. Have you studied in any special school?

A. In my specialty I was a post graduate of

University of Pennsylvania, and I taught nervous

and mental diseases at the Baltimore medical school

for 1901 to 1909, when I moved to Seattle, Wash-
ington. [267]

Q. Docto]', are you a luember of any medical

society in conection with your specialty?

A. I am.

Q. Of what society are yon a mcinlx']'?

A. I am an honor member of the American

Psychiatric association, which is termed a fellow\

Q. Doctor, I hand you a document and ask you

if your signatui-e appears thereon?

A. It does.
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(Deposition of Dr. Robert P. Smith.)

Q. What is that, Doctor'?

A. That is an examination on Carl F. Noble,

dated December 10, 1925.

Q. Do you remember Carl F. Noble, the plain-

tiff in this action"?

A. Perfectly.

Q. Do you recall making that examination,

Doctor ?

A. I do.

Q. Doctor, using this examination report to re-

fresh }'our memory along with your remembrance

of the examination which you made of (-arl F.

Xoljle, will you state the type of examination you

gav(^ him ?

A. I gave him a complete nervous and mental

examination on the date specified.

Q. What date is that?

A. December 10th, 1925, in the City of Helena.

(^. Doctor, would you go into detail, and ex-

plain just how you made that examination. Did you

make any tests'?

A. His heart; and to stand Avith his eyes closed.

Next were the reactions of his pupils. Thirdly, for

tremors of eyelids, facial muscles, or extended fin-

gers. And the next looked for was any atrophy or

inco-ordination that might be found. Then his cir-

culat- [268] ion termed as a vasomotor, which is the

circulatory condition, was testcM] ; tlu^u reflexes, ijotli

superficial and deep, were tested in order to deter-

mine any nervous condition that might be present.

Q. What were the results; what were your find-

ings '?



vs. Carl F. Noble 253

(Deposition of Dr. Robert P. Smith.)

A. My diagnosis was neuro, circulatory asthenia,

with 20 per cent temporary disability, existing at

that time, which w^as based on his complaints made

on December 10th, 1925, plus a chronic myocarditis

that the physical examiner had reported to me.

Q. Doctor, would you explain what neuro cir-

culatory asthenia is, in ordinary terms?

A. That means disturbance of the circulation

due to a nervous condition.

Q. Doctor, using the following definition as the

basis for your answer, that is, any impairment of

mind or body which renders it impossi])le for the

disabled person to follow continuously any sub-

stantially gainful occupation, as being total dis-

ability; and that a total disability shall ])e deemed

to be permanent disability whenever it is founded

upon conditions which render it reasonably certain

to continue throughout the life of the person suf-

fering from it, using the above definition for the

term of jiermanent and total disability, would you

state whether or not in your opinion, that (^arl F.

Noble was permanently and totally disabled on

December 10, 1925, at the time of your examination?

A. He was not.

Q. Will you explain why you say lie was not

permanently and totally disabled at that time?

A. Because the only disability that lie had was a

mild chronic heart trouble, with a nervous dis-

turbance of circulation, which [269] placed him with

the combined disabilities, as 45 per cent partially

disabled.
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(Deposition of Dr. Robert P. Smith.)

Q. Doctor, I now hand you a document, and ask

you if 3^our signature appears thereon'?

A. It does.

Q. What is that document, Doctor?

A. That is a special nervous and mental report

made on Carl F. Noble in the City of Helena, Mon-

tana, on December 12th, 1927.

Q. Doctor, using that report to refresh your

memory, in what condition was the veteran on that

day, in other words, what were your findings at

that time?

A. My findings were the same as on the previous

examination dated December 10, 1925; medically

his disability was exactly the same that had been

found on the previous examination. The only dif-

ference noted in this report is that he was then

showing what term pre-senility, which means he

looks much older than his years would indicate.

Q. Did you make the same type of examination

December 12th, 1927 as you had December 10th,

1925?

A. Almost exactly the same type of examina-

tion.

Q. Doctor, I hand you another document, and

ask you if your signature appears thereon?

A. It does.

Q. AVliat is that document, Doctor?

A. That is an examination made and signed by
a board of three, of which I was a member, on Carl

F. Noble, in the City of Helena, dated February

13th, 1929.
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(Deposition of Ur. Robert P. Sniith.)

Q. Did you make the same type of examina-

tion on February 13, 1929 as you had on your two

previous examinations ?

A. I did. [270]

Q. xVnd what were your findings on February 13,

1929?

A. The only diftVrence noted is that there was a

slight increase in tremors of his extended fingers.

Otherwise his previous nervous condition that had

been reported under date of December lOtli, 1925,

and December 12th, 1927, had improved.

Q. Had improved?

A. Had improved.

Q. Doctor, was a report uiade to you of tlu> vt^t-

eran'.s heart condition at that time?

A. There was.

Q. What were your findings?

A. Chronic myocarditis mild, witli a (lisal)ility

recommended hy tlie ])hysical examiner as fifteen

per cent.

Q. Doctor, using the definition which I have

already given you as j)eruianent and total disability,

in your opinion was (^arl F. Noble permanently and

totally disabh^d at the date of your examination of

Februarys 13, 1929?

A. He was not. And was advised that medically

his condition was stationary, and tliat another exam-

ination would be unnecessary.

Q. Doctor, did you, or did you not, on or a))out

P'ebriuiry 10, 1930, examine this veteran again?

A. I did.
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(Deposition of Dr. Robert P. Smith.)

Q. What were yonr findings on that examination ?

A. This examination was made at the U. S. Vet-

erans hospital. Fort Harrison, Montana, February

10. 1930.

Q. What w^ere your findings, Doctor?

A. My findings were asthenia, neuro circulatory,

moderate, based on a few remaining nervous symp-

toms, plus the presence of a mild myocarditis, plus

the fact that my notes read as follows: [271]

"Claimant has been examined several times by the

present examiner, and he is far more stable than

heretofore seen."

Q. Does that indicate an improvement in 1930,

Doctor ?

A. It does.

Q. Is that improvement both in the heart condi-

tion and asthenia?

A. It has taken into consideration the entire dis-

ability of the man in making my recommendation.

Q. Doctor, I will hand you another document,

and ask you if your signature appears thereon?

A. It does.

C^. What is that document?

A. That is an examination of Carl F. Noble

made at the U. S. Veterans hospital 72, at Fort

Harrison, April 21st, 1930.

Q. What were 3^our findings on April 21st, 1930,

Doctor ?

A. Asthenia, neuro circulatory, with the follow-

ing remarks pertaining thereto; this claimant is

service connected on asthenia and neuro circulatorv
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(Depositiou of Dr. Rolxn-t P. Smith.)

which is perpetuated, l)ut syin]:)toins scarcely seem

justifiable at this time in siicli diagnosis.

Q. Referring back to the examination of P\^])i'n-

aiy 10, 1930, I will ask yon if an exercise \(\<\ was

•>iven the veteran ?

A. It was.

Q. What was the result of that exeicise test?

A. Showed improvement with very slight devia-

tion from a normal exercise test.

Q. Doctor, using the term of jX'i'inaiient .-uid total

disability which I gave you, again, on April 21st,

1930, was this veteran in your o])inion ])ernianenily

and totally disabled ?

A. In my opinion this veteran has a perniaiient

jjartial disability, but I have never seen him when I

thought liL^ condition was permanently total. [272]

Q. That is true on all these different times you

examined him .''

A. All five examinations; and those made in the

latter years were showing a steady but gradual

improvement.

Q. Doctor, you are familiar with vaiious occupa-

tions and vocations are you not?

A. Yes.

Q. Could you name some types of work this vet-

eran could do without jdiysical detriment to liiui-

self«

A. I think this \eteran can do any work of which

he is educationally capa))le of perfonning, and any

nature of work except severe physical labor, as such

labor might increase his heart condition.
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(Deposition of Dr. Robert P. Smith.)

Q. Doctor, during this examination have you

based your testimony upon your own remembrance

of this man, as well as the reports which you have

been given here, which you signed?

A. I remember Carl F. Noble very well, but it

wouldn't be humanly possible for me to have gone

into details on my remembrance of the man without

the assistance of my signed reports you gave me.

ROBERT P. SMITH, M. D.

In the District Court of the United States for the

District of Montana. Great Falls Division.

No. 895

CARL F. NOBLE,
Plaintife,

vs.

UNITED STATES OF AMERICA,
Defendant.

OFFICERS CERTIFICATE

State of Oregon,

County of Multnomah.—ss.

I, Kenneth F. Frazer, Notary Public for Ore-

gon, [273] hereby certify: that pursuant to notice

hereto attached to take the deposition of Dr. Robert

P. Smith, a witness on behalf of Defendant, said

matter came on before me Monday October 8, 1934,

10 o'clock a. m., at my office, 512 U. S. Court House,

Portland, Oregon, the defendant appearing by
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Gerald J. Meindl, Attorney, Department of Justice,

the plaintiff making no appearance ; that Ix^fore said

witness was allowed to testiiiy he was l)y rae duly

.sworn; that said deposition was reduced to writing

in my presence and under my direction; that there-

after said deiDOsition consisting of the foregoing

typewritten pages numliered one to seven, inclusive,

was carefully read over l)y said witness, and by him

subscribed in my presence.

In Witness Whereof, I have hereunto set my
hand, and affixed my notarial seal tliis 9th day of

October, 1934.

KENNETH F. FRAZER,
Notary Pu])lic for Oregon.

My commission expires May -t, 1938.

Filed October 11, 1934.

C. R. GARLOW, Clerk.

C. G. Kegel, Deputy.

Whereupon

JOHN B. SULLIVAN,
a witness called and sworn on Ijehalf of the Defend-

ant, testified as follows:

Direct Examination by Mr. Brown

:

My name is eJohn B. Sullivan. I reside in Lewis-

town, Montana. My business or occupation at pres-

ent is that of a National Bank Receiver. As sucli I

am in charge as receiver of the books and the papers

of the National Bank of Gra^s Range, Montana. It

is in my hands as a receiver.
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(Testimony of John B. Snllivan.)

Q. I will hand you a document marked Defend-

ant's Exhibit 8, consisting of a number of sheets,

and ask you what they are. [274]

A. They are the daily ledger sheets of an account

in the bank, between June 11, 1922, and July 1st,

1930, standing in the name of Carl F. Noble, and

they show deposits made from day to day, and with-

drawals from day to day, and the balances remain-

ing from day to day on that account. I have made

a. computation which shows the total amount of

money that was deposited in that account from July,

1923, until July, 1930.

Q. And wall you tell us Mr. Sullivan, the amount

of money that was deposited between those dates in

the account of Carl F. Noble in that bank.

Mr. MOLUMBY : Just a monn^it. To which we

object on the grounds and for the reason that it is

incompetent, irrelevant, and immaterial, tends to

prove no issue whatever in this case; nothing to be

shown that these deposits were made hy the efforts

of the plaintiff which is the only issue raised by the

pleadings. The fact that the money may be de-

posited in an account in his name would not indi-

cate in any way it was earned by him. It does not

indicate that it came from his efforts or labor, or

an,Ything of that kind. It is material to no issue

w^hatever in this case.

The COURT: OA^errule the objection. Proceed.

A. To give this total I would have to rearrange

the figures because you asked for the total from

July, 1923, when the ]3alance begins July 11, 1922,

so that you will reframe your question.
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( Testimony of Joliii B. Sullivan.)

Q. I will ask you tlie qiiestion fr«^ni June 11,

1922, until July 5tli of 1930.

Mr. MOLUMBY: May wc have our sr.iiie objec-

tion to this question?

The COURT: Yes.

Mr. MOLUMBY: Note an exception.

A. The total shows that there was deposited l)e-

tween July 17, 1922, in Tlie First National Bank of

Orass Range, Montana and including [275] July 5,

1930, the sum of $22,082.23.

Mr. BROWN : We will offer at this time Defend-

ant's Exhibit No. (S, if the court please, and ask that

a copy may be made and the original returned to

Mr. Sullivan.

The COURT: Very well.

Mr. MOLUMBY: To whicli we desire to olrject

on the grounds tliat we liave just stated in our pre-

vious objection.

The COURT: Tt may l)e admitted, and copy

substituted.

Mr. MOLUMBY: We would like to have an

excej^tion.

(Defendant's Exhibit 8 shows total deposit of

$22,082.23 from July 17th, 1922, in the Fiist

National Bank of Grass Range, Montana, up to and

inchiding July 5, 1930, and that on said date, July

5, 1930, there was a balance in the Bank of $142.44.)

Cross Examination by Mr. Molumby:

Q. Doctor, you know that it is the account of

Carl F. Noble, the Plaintiff in this case?

A. I don't know the plaintiff in this case.



262 United States of America

(Testimony of John B. Sullivan.)

Q. By the way, you are a Doctor, are you not?

A. I am a Doctor, yes. I don't know anything

at all about where these deposits came from. I don't

know whether they were actually deposited by one

Carl F. Noble. I do not know that Carl F. Noble

was physically there in Grass Range, or in that

vicinity on any of the dates on which these deposits

were made. I am not acquainted at all with Carl

Noble, I don't knoAv the gentleman. I was not with

the bank in any capacity whatever at the date

mentioned.

Mr. MOLUMBY : In view of the testimony, your

honor, of the Doctor, that he did not know Carl

Noble, Avho is the plaintiff in the case, and that this

has reference to an account of the plaintiff, we move

that the evidence of the Doctor be stricken [276]

with reference to it, and with reference to Defend-

ant's Exhibit 8, and that Defendant's Exhibit 8 also

be stricken, and that the jury be admonished not to

consider it.

Mr. BALDWIN : Not a doubt in the world that

Carl F. Noble lived there.

Mr. MOLUMBY: There is testimony that he

was away a great deal of that time.

Mr. BALDWIN: Yes, I made a deposit in my
banlv yesterday in Butte, and I am in Great Falls.

The COURT: It appears in evidence that he did

business at this bank. I will overrule the objection.

DEFENDANT RESTS.
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Mr. MOLUMBY: There is one matter that I

would like to offer re))iittal on, but we are in an

unfortunate situation. Tlie Witness Harry Hill-

strand who heretofore testified, a l)rother in law of

Mr. Hillstrand, is being Iniried this afternoon. He

is coming back, and if we could adjourn for a wlnle,

we could use him.

The COURT: We will stand in recess far a

while, and just as soon as he comes in, notify me, so

that we can proceed.

Wliereupon a recess was had.

AFTER RECESS.

Mr, MOLUMBY: The record may show that tlie

jilaintiff also rests.

BOTH REST.

Mr. BALDWIN : Defendant now moves that thi»s

action be dismissed on the grounds stated in its mo-

tion at the close of Plaintiff' 's case. I take it the

record may show l)y agreement of Counsel and with

the consent of the court, that the grounds are in-

serted here, and not reported.

Mr. MOLUMBY: It is so stipulated. [277]

Mr. BALDWIN : The defendant now moves that

the court direct a verdict in its favor on the grounds

stated on its motion for a directed verdict made at

the conclusion of the plaintiff* 's case. I assume that

the record may likewise show that the grounds stated

then are as given, and not reported.
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Mr. MOLUMBY : Yes, it is so stipulated.

Mr. BALDWIN : And I wish to add to that, that

plaintiff has wholly failed to prove a total disability,

or a permanent disability within the time fixed by

his pleadings in this case. On the further ground

that the evidence in this case is insufficient to and

does not tend to prove the necessary allegations of

the pleadings. And on the added ground that it

appears that the claim made relates to a period later

than, and entirely without the limits fixed by the

plaintiff's case.

The COURT: The motion will be denied.

Mr. BALDWIN : I ask an exception at this time

to each of the rulings of the court. The ruling deny-

ing the motion to dismiss, and the ruling denying

the motion for a directed verdict, and we would

like ninety days from today, by an order entered on

the minutes within which to prepare, serve, and file

our Bill of Exceptions.

Mr. MOLUMBY: That is agreeable.

The COURT : Ninety days granted.

Mr. BALDWIN: I will ask that the record so

show^ b}^ the agreement of Counsel expressed in open

court.

Thereupon, defendant's requested instructions

Nos. 1, 7, 9, 10, 14, 15, 19, 20, 21 and 22, which had

been reduced to writing and numbered by defend-

ant's attorneys, together with a written request

asking the same, signed by said attorneys, were

delivered to the court.
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That thereafter, the Court instructed the jury as

follows

:

INSTRUCTIONS OF COURT.
The COURT : Geutleiiien, you have heard the evi-

dence, and the arguments of Counsel for the re-

spective parties, and again it becomes the duty of

the court to advise you as to the rules of law that

you are to apply in your interpretation of the evi-

dence. [278]

You are tli(^ sole judges of the facts, which you

are to apply to the facts, in order that you may

readily reach a verdict. In this case the affirmative

of the issues is upon the plaintiff to prove the mate-

rial allegations of his complaint by a preponderance

of the evidence. The plaintiff is not bound to prove

his case beyond a reasonable doubt, as in criminal

cases but is required to prove it by the preponder-

ance of the evidence. This preponderance is not

alone determined by the number of the witnesses

testifying to a particular fact, or state of facts. In

determining upon which side the preponderance of

the evidence is, the jury shall take into considera-

tion the opportunities of the several witnesses for

seeing or knowing the things about which they tes-

tified ; their conduct and demeanor while testifying,

their interest or lack of interest, if any, in the re-

sult of the case; the relation or connection, if any,

between the witnesses and the parties. The appa-

rent consistency fairness and congi'uity of the evi-

dence, the probability or improbability of the truth

of their several statements, in view of all the other
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evidence in the case, and from all these facts de-

termine upon which side is the weight or prepon-

derance of the evidence. If yon l)elieve then any wit-

nesses who have testified in this case knowingly and

wilfully testified falsely concerning any matter or

fact material to the elements of the cause of action

herein, as defined in these instructions, his or her

testimony is to be distrusted by you as to all other

matters and facts to which he or she testified. You

may not arbitrarily and capriciously disregard testi-

mony of a witness who is not impeached in any of

the usual modes known to the law, if his testimony

is reasonable and consistent with all the other cir-

cumstances proven bearing upon the material issues

involved in this case. The usual modes of [279] im-

peachment of a witness known to the law, as men-

tioned in the preceding instructions are first, by

proving contradictory statements previously made

by the witness as to matters relative to his testi-

mony in the case.

Second; By disproving facts testified to by him.

And Third: By evidence as to his general bad

character, but whether a witness has been impeached

is solely for the Jury to determine from all the evi-

dence in the case.

You are instructed that it is admited by the par-

ties, plaintiff and defendant in this action, that at

all times mentioned in the Complaint the plaintiff

was a citizen of the United States and a resident

of the State of Montana; that he enlisted in the

armed forces of the United States on September
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20, 1919, and served the defendant from that date

down to and inchiding the 30th day of July, 1919,

when he was discharged from the army. That be-

tween said dates jDlaintiff made application for in-

surance under the provisions of Article 4 of the

War Eisk Insurance Act of Congress, and the Rules

and Eegulations of the War Risk Bureau estab-

lished by said Act in the sum of ten thousand dol-

lars and that thereafter there was duly issued to

plaintiff by said War Risk Insurance Bureau a Cer-

tificate of his compliance with the War Risk Insur-

ance Act, so as to entitle him to the benefits of said

Act, and the other Acts of Congress relating there-

to, and the Rules and Regulations pronnilgated by

the War Risk Insurance Bureau and the Veterans

Bureau and the Director thereof, and that during

the time of his service in said Army there was de-

ducted from his pay for said premiums by the

United States Government, through its proper offi-

cers the monthly insurance premiums provided by

said Act, and the Rules and Regulations promul-

gated by the War Risk Insurance Bureau, [280]

the Veterans Bureau and the Director thereof; that

on January 22, 1931, plaintiff made application to

the United States Government through the Veterans

Bureau, and the director thereof; and the Bureau

of War Risk Insurance and the director thereof;

the Veterans Administration and tlie directoi' tliere-

of, for the payment of said insurance and for the

monthly payments claimed to be due under the pro-

visions of said War Risk Insurance Act for total

permanent disability.
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In his complaint plaintiff claims that during the

period of his service in the War with Germany and

its allies and on and between September 20, 1917,

and July oO, 1919, and while said insurance was in

full force and effect the plaintiff contracted certain

diseases and disabilities and suffered certain in-

juries which said diseases, injuries and disabilities

have continued since the date of his discharge from

the defendant's army, July 30, 1919, rendered and

still does render the plaintiff wholly unable to fol-

low any substantially gainful occupation, and such

diseases and disabilities and injuries are of such

a nature and founded upon such conditions that it

is reasonable to suppose and believe that it will con-

tinue throughout the life of the plaintiff to render

the plaintiff unable to follow any substantially gain-

ful employment. The defendant denies each of these

allegations and as a result of that denial the burden

is upon the plaintiff to prove to your satisfaction by

a preponderance of the evidence that these allega-

tions are true and if it does not appear to your

satisfaction by a preponderance of the evidence in

this case that these allegations are true, your ver-

dict must be for the defendant.

Plaintiff's claim in this case is based upon a con-

tract of insurance entered into by and between him

and the defendant,— [281] the United States of

America, under which it promised and agreed to

pay to him a specified sum in monthly installments

in the event that he died or became totally and per-

manently disabled during the life of the policy. The
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action is purely one on contract and the burden is

upon the plaintiff to prove to your satisfaction by a

preponderance of the evidence in this case that at

some time prior to July 30, 1919, he became totally

and permanently disabled.

Pemianent partial disal)ility is not sufficient to

justify a verdict for the ])arty suinc; ux)on a war

risk insurance contract.

It cannot be said that injury or disease, suffi-

cient mei'ely to prevent one from again doing work

of the kind he liad ])een accustomed to perform, con-

stitutes the disability meant by the war risk insur-

ance Act, and though it may appear to you by a pre-

ponderance of the evidence in this case that the

plaintiff is not able to do the work that he did or to

follow the occupation that lie followed prior to his

enlistment in the army, that alone is not sufficient to

justify a verdict for the plaintiff in this case.

Evidence as to plaintiff's condition subsequent to

his discharge from the army on July 80, 1919, may

be considered by you only for the purpose of deter-

mining his condition while the contract upon which

plaintiff bases his claim of right was in force that

is prior to July 80, 1919.

In arriving at your verdict in this case, you arc

not at liberty to consider any testimony that may

have been introduced on the trial concerning com-

pensation said to have been ])ai(l by the United

States to the jJaintiff* in liis action. The right to

compensation and the riglit to recover undc^r a war

risk insurance contract are l)ased upon sejjarate



270 United States of America

and distinct causes, involve [282] separate and

distinct rights and the right to one does not of neces-

sity or at all give the right to the other.

The plaintiff in this case claims that he v^as

totally and permanently disahled on the 30tli day of

July, 1919, it is admitted by the pleadings in this

case that he made no application to the defendant

or any of its boards or agencies for the i3a}TTient of

anything under the war risk insurance policy in-

volved in this case until January 22, 1931. The rule

is that in the absence of clear and satisfactory evi-

dence explaining, excusing, or justifying it this

long delay in making this claim is to be taken as

strong evidence that he was not totally and per-

manently disabled before the policy on which this

case is based, lapsed. -

You are instructed that the plaintiff's conduct 1

following the alleged acrual of his claim reflects %
his own opinion as to whether he was totally and

permanently disabled at the time his insurance

policy lapsed.

You are instructed that the mere fact that in-

sured has not worked does not estal)lish the fact

that he was unable to work.

It is presumed that official duty has been regu-

larly performed. A Doctor examining soldiers for

induction into the United States Army is a public

officer and acts as such and it is presumed that he

properly and honestly performs his duty in examin-

ing the man and made a true and honest report of

his findings. These presumptions have the weight
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and effect of evidence and are binding upon you

and you must find according to the presumption

unless you are satisfied from other evidence that

the presumption is not true.

You are instructed that evidence of the Insured's

condition subsequent to the hipse of his policy may

be considered only for the purpose of determining

hL< condition while the contract was in force. [283]

You are instructed that in arriving at your ver-

dict in this case you nuist not consider anything

but the testimony presented during the trial of the

case and the law as given to you by the Court.

G'entlemen : The statute upon w^hich this action is

based reads as follows: (that portion that is ma-

terial) Section No. 300 of War Risk Insurance Act.

''In order to give every commissioned officer and

enlisted man, and to every member of tlie Navy

Nurse Corp, female, when employed in the active

service under the War Department or Na\y De-

partment protection for themselves and their de-

pendents, the United States upon application shall

grant United States Government Life Insurance,

converted insurance against the death or total

permanent disability of any such person in any

multiple of Five Hundred Dollars, and not less tlian

One Thousand Dollars, or more than Ten Thousand

Dollars upon the payment of the premiums as herein-

after provided, such insurance must be applied

for within one hundred and twenty days after enlist-

ment or after entrance into or employment in the

active service and before discharge or resignation."

Mr. Justice Holmes of the United States Supreme
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Court has rendered a decision recently, which may
throw some light on the present case.

"The certificate of insurance provided in terms

that it should be 'subject in all respects to the pro-

vision of such Act (of 1917) of any amendments

thereto, and of all regulations thereunder, now in

force or hereafter adopted, all of which, together

with the application for this insurance, and the

terms and conditions publislied under authority of

the act, shall constitute the contract'. These words

must be taken to embrace changes in the law no less

[284] than changes in the regulations. The form was

established by the Director with the approval of

the Secretary of the Treasury and on the authority

of Article I, Section 1, and Article IV, Section 402,

of the Act, which, we have no doubt, authorized it.

The language is very broad and does not need pre-

cise discussion when the nature of the plan is re-

membered. The insurance was a contract, to be sure,

for which a premium was paid, but it was not one

entered into by the United States for gain. All

soldiers were given a right to it, and the relation

of the Government to them, if not paternal, was at

least avimcular. It was a relation of benevolence

established by the Government at considerable cost

to itself, for the soldiers good. It was a new experi-

ment in which changes might be found necessary, or

at least, as in this case, feasible more exactly to

carry out his will. If the soldier was willing to put

himself into the Government's hands to that extent

no one else could explain. The only relations of

contract were between the Government and him."
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You are instructed that if you find from the evi-

dence that Carl F. Xoble became totally and per-

manently disabled, as defined in these instructions,

on or prior to the date to which his insurance was

paid, it is immaterial whether tlie diseases, injuries,

or disabilities, causing* his total permanent disability

were contracted prior to the date of his enlistment

in the army, or during the time he was in the army,

or whether it was contracted subsequent to his dis-

charge from the army, if lie became totally and per-

manently disalded, as those terms are in these in-

structions defined, at a time prior to July 30, 1919,

his insurance then matured and became payable.

You are instructed tliat you are to consider the

term ''Total Disalnlity,'' as any impairment of mind

or body which renders it [285] impossible for the

insured to follow a substantially gainful occupation

without seriously impairing his health, and that said

total disability is to be considered by you as per-

manent when it is of such nature as to render it

rea.sonably certain that it will continue throughout

the lifetime of the insured.

You are instructed that total disability does not

mean helplessness or complete disability, but it in-

cludes more than that wdiich is partial. Permanent

disability means that which is continuing as opposed

to what is temporary. Separate and distinct periods

of temporary disability do not constitute that which

is permanent. The mere fact that one has done

some work after the lapse of his i)()licy is not of
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itself sufficient to defeat his claim of permanent total

disability. He may have worked when really unable

and at the risk of endangering his health or life. If

the plaintiff is able to follow a gainful occupation

only spasmodically with frequent interruptions due

to his disability, or if his periods of work are more

or less regular and continuous, were done at the risk

of endangering his health or life, he was then totally

and permanently disabled within the meaning of his

contract, and the War Risk Insurance Act; but on

the other hand, if he was able to follow a gainful

occupation regularly without frequent interruptions

because of his disability, then he would not be totally

and permanently disabled.

You are instructed that in determining whether

the said Carl F. Noble is totally disabled, you may
take into consideration his previous occupation,

learning, and experience, in so far as it is shown

from the evidence.

You are instructed that for the i:)urposes of this

action, the plaintiff must have been taken to be in

sound physical condition when he enlisted in the

defendant's army. [286]

You are instructed that if you should find from

the evidence that Carl F. Noble became totally and

permanently disabled as defined in these instruc-

tions from on or prior to July 30, 1919 the date of

his discharge, and remained so totally and per-

manently disabled thereafter, that then his insur-

ance did not lapse on October 1 919, nor on any other

date for nonpayment of premiums.
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Testimony has been given by certain witnesses in

this case, who in law are termed experts, and in this

connection you are advised that while in cases, such

as the one being tried, the law requires the evidence

of men, experts in certain lines, as to their opinions

derived from their knowledge of particular matters

the ultimate weight which is to be given to the testi-

mony of expert witnesses is a question to be deter-

mined Ijy the jury, and there is no I'ule of law

which requires you to surrender your own judgment

based upon credil^le evidence to that of any person

testifying as an exjjert witness. In other words

the testimony of an expert like that of any other

witness is to be received l)y you and given such

weight as you think it is properly entitled to re-

ceive. The value of such testimony depends upon

the circumstances of each case, and of these cir-

cumstances the jury must be the judge. AVhen ex-

perts testify to matters of fact from personal

knowledge, then their testimony as to such facts

within their personal knowledge, should be con-

sidered the same as that of any other witness or

witnesses who testified from personal knowledge.

The plaintiff must prove his case by a preponderance

of the evidence, still the proof need not be the

direct evidence of persons who saw the occurrences

sought to be proved. The facts may also be proved

by circumstancial evidence, that is, by proof of cir-

cumstances, if any, such as giv(; rise to a reasonable

inf(!rence in the minds of the jurors of the truth of

the facts [287] ulleged and sought to })e proven, pro-

vided such circumstances, if any together with all
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the evidence in the case, constitute a preponderance

of the evidence.

You will not be influenced, gentlemen, hj colloquy,

or dispute between counsel during the trial, or be-

tween counsel and the court, or })etween the court

and counsel, or witnesses, or remarks or statements

not based upon the evidence.

You will base your verdict solely upon the evi-

dence submitted to you, and wholly disregard re-

marks of counsel not based upon the evidence, and

wholly disregard anything you may have heard or

read outside of the evidence, and any evidence er-

roneously admitted, and afterwai'ds excluded, you

will also disregard.

In this case, gentlemen, as in all others we have

tried, you will accept the law as given you by the

court, but you are the exclusive judges of the facts;

the credibility of the witnesses and the weight to

be given their testimon}^

If there is a real or apparent conflict in the

evidence, it is your duty to reconcile that conflict,

so that all may stand, if it can be done. It is within

your province to determine what you will accept as

true, and what you will reject as false. In deter-

mining what weight you will give to the testimony

of a witness you may consider all his evidence,

whether it be reasonable or unreasonable, sustained

or unsustained, whether it be corroborated by other

credible evidence, and the knowledge that the wit-

ness has of the facts to which he testified ; the intel-

ligence of the witness; whether or not the witness
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has been impeached ; his opportunity of knowing or

recollecting the facts about which he testified; his

manner upon the witness stand ; any bias or pre-

judice he may have exhibited toward or against

plaintiff or defendant; his interest; if any, in tlie

suit, and any and [288] all other facts and circum-

stances in evidence which in your minds go to in-

crease or diminish the weight of such evidence.

Now, Gentlemen, it does not seem necessary for

the court to go over the pleadings witli you. Tlie

])leadings will be given you for consideration. When
you retire to your jury room—there is really l)ut one

issue in the case, and the issue here is whether the

plaintiff was on or before the date of his dis(*harge

July 30, 1919, totally and permanently dLsa))led, and

wliether that condition of total and ])er]nanent dis-

al>ility is likely to continue throughout tlie liletinie

of the plaintiff.

It takes twelve of your uuni})er to agre(^ on a

verdict. You should select one of your number to

act as foremjui, and he will sign your verdict when

you agr(;e. Are there any exceptions'?

Mr. MOLUMBY: We have none.

Mr. BALDWIN: The Defendant objects and

excepts to the refusal of th(; court to give its re-

quested instruction number 1. The Defendant ob-

jects and excepts to tbe i-efnsal of the court to give

its requested instruction No. 9. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instruction No. 10. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instruction No. 14. The defendant ob-
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jeets and excepts to the refusal of the court to give

its requested instruction No. 15. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instruction No. 19. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instrucion No. 20. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instruction No. 21. The defendant ob-

jects and excepts to the refusal of the court to give

its requested instruction No. 22. The defendant ob-

jects and excepts to the [289] giving of that portion

of instruction No. 1, requested by the plaintiif in

the action, dealing with what eJustice Holmes said

in the case of Emma White against United States of

America for the follomng reason. That the state-

ment made by the learned Judge was made in argu-

ment and for the purpose of illustrating a point

that he was making, and it is not the statement of a

principle of law, that should h^ properly submitted

to the jury. That the statement made by the learned

Judge was made with special reference to an action

brought on a converted policy of insurance, and

has no aj^plication to an action brought upon a

yearly renewable term policy, su.ch as that involved

in the case at Bar.

That the law is not as stated by the learned jus-

tice, that the position of the Government is one of

benevolence, the fact being as a matter of law tliat

the question for decision is based entirely upon con-

tract, the right to which must be established l)y a

preponderance of the evidence, and the money

claimed must be shown by that degree of evidence



vs. Carl F. NoUe 279

to have he^n earned within the terms of the policy.

That the statement in tliat portion of the instnietion

that the relation was one of benevolence is a]^t to and

probably will lead the jury to believe that they are

not dealing with an ordinary suit or contract, ])ut

one which justifies the consideration of an addend

element—a benevolent duty on the part of the

Government to compensate the soldier for what he

may suffer, though it is not shown to l)e within the

terms of the policy upon whicli this action is based.

That the statement of the learned Justice that the

matter is one of new experiment, and so on, is not

within the issues; is not based on a fact appearino-

in the record here, and is merely the view of X]w.

learned Justice, in his opinion. [290]

Defendant objects to the giving by the court of

plaintiff's requested instruction No. 2 for the reason

that the statements contained in it, carry the issues

on a matter to be determined by the Jury, far be-

yond the issues as framed by the pleadings in this

case, relate to extraneous matters and will justify

a verdict against the defendant in the case so that

the jury are not satisfied l)y a preponderance of the

evidence that the case is within the terms of the

policy, or that the plaintiff in the case was from the

date of his discharge, July 30, 1919, permanently

and totally disabled within the meaning of the law.

Defendant objects to the giving of instruction No.

4 requested by the j)laintiff in this case for the rea-

son that the same relates to and covers matters not

based upon any evidence appearing in the case. To
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illustrate the statement, ''He may have worked when

really unable and at the risk of endangering his

health for life" is not based upon one word or

syllalile of testimony. There was not a word of tes-

timony in tlie ease properly before the court for

consideration.

Defendant objects to the giving of instruction No.

5 requested by the plaintiff in this case for the rea-

son that it contains an incorrect statement of the

law, and it is not based upon the testimony in this

case, there being no evidence in the record of this

case, during the trial as to the learning of the

plaintiff, Carl Noble, or of his experience, other

than his experience in the occupation of a farmer.

Defendant objects to the giving of the instruction

with reference to total and permanent disability on

the ground and for the reasons following:

That it does not contain a correct statement of

the principle of law; that it is involved, and may
because of that involvement [291] mislead the jury

;

that it tends rather to confuse the mind rather than

to enlighten the mind of the jury in arriving at their

verdict, and that it wholly fails to include within its

terms one of the essential elements laid down in

Lumbra against the United States, in this that it

wholly omits a definition as given by that court as

follows: "But manifestly work performed may be

such as conclusively to negative total and permanent

disability at the earliest time"—in this case the date

of the discharge of the plaintiff from the army July

30, 1919.

Defendant's instructions Nos. 1, 7, 9, 10, 14, 15,
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19, 20, 21, 22, which were refused by the Court are

in words and figures as follows, to-wit

:

Defendant's Requested Instruction No. 1.

You are instructed to find your verdict for the de-

fendant in this case.

Defendant's Requested Instruction No. 7.

You are instructed that vocational training was

given to veterans disabled in the service during the

World War only after a determination that such

veteran was unable to follow the occupation or occu-

pations which lie had followed i^rior to the World

War.

Defendant's Instruction No. 9.

The burden is on the plaintiff in this case to show

with reasonable certainty by a clear preponderance

of the evidence that he was totally and permanently

disabled while the policy was in force,—that is on

or after September 20th, 1917, and prior to July

30th, 1919, and could not thereafter continuously

follow any gainful occupation; it is not enough for

him to show that he was temporarily totally disabled

at times or that he was permanently partially dis-

abled. If it does not appear by a prei)onderance of

the evidence in this case that the plaintiff became

totally [292] and permanently disabled on or be-

tween Sept('m})er 20th, 1917, and July 30, 1919, your

verdict must be for the defendant for at least two

elements, total disability and permanent disability,

must concu]' l)efore plaintiif has a right to i-ecover

in the action.

In determining whether plaintiif was totally and
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permanently disabled prior to July 30, 1919, the

test is whether he, at that time, had a disability

which rendered it impossible for him to follow con-

tiiiuoiish^ any substantially gainful occupation,

founded upon conditions which then indicated with

reasonable certainty that such impairment would

continue throughout his life and unless plaintiff has

proven by a preponderance of the evidence that

prior to July 30, 1919, he had a disability which ren-

dered it impossible for him to follow continuously

an\^ substantially gainful occupation and that the

conditions were then such as to indicate with rea-

sonable certainty that it would be impossible for him

to follow continuously any substantially gainful oc-

cupation throughout his life, your verdict must be

for the defendant.

Defendant's Instruction No. 14.

The vital date in this case is July 30, 1919, and

unless you are satisfied by a preponderance of the

evidence in this case that on that date the plaintiff

Carl F. Noble was wholly unable to follow any sub-

stantially gainful occupation and that his condition

was then such and of such a nature and founded on

such conditions that it was reasonable to suppose and

believe that he would be wholly unable to follow any

substantially gainful occupation throughout the re-

mainder of his lifetime, your verdict in this case

must be for the defendant.

Defendant's Instruction No. 15.

Whenever a party has by his own declaration, act

or omission intentionallv and deliberatelv led an-
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other to believe a particular [293] thing to be true,

and to act upon such belief, he cannot, in any liti-

gation arising out of such declaration, act, or omis-

sion, l3e permitted to falsify ; and as it appears from

the testimony of the plaintiff in this case himself

and entirely without contradiction that at the time

he applied for his discharge from the United States

Army he was asked the following questions and gave

the following answers in writing, to-wit:

Q. Have you any reason to believe that at the

present time you are suffering from the effects of

any wound, injury, or disease, or that you have any

disa])ility or impairment of health, whether or not

incurred in military service?

A. Yes.

Q. If so describe the disability stating the nature

and kind of wound, injury or disease.

A. Hearing.

Q. When was the disability incurred?

A. Couple of months ago.

Q. A\'])ere was the disability incurred?

A. France.

Q. State the circumstances, if known, under

which the dis<ibility was incurred?

A. Unknown.

and by such declarations and acts, intentionally and

deliberately led the defendant and it officers and

agents to believe that he did not then have any rea-

son to believe that he was then suffering from the

effects of any wound, injury or disease or have any

disability or impairment of health whether or not

irjcurred in military service, except as stated there-
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in, and thus secured his discharge from said Army,

he cannot now be permitted [294] to falsify said

statement. (Sub-division 3, Section 10, 605, R. C.

M.; 1921; Section 631, Title 28, U. S. C.)

Defendant's Requested Instruction No. 19.

Evidence is to be estimated not only by its own

intrinsic weight, but also according to the evidence

which it is in the power of one side to produce, and

of the other to contradict and therefore, if a weaker

and less satisfactory evidence is offered when it

appears that stronger and more satisfactory was

within the power of the party, the evidence should

be reviewed with distrust. (Sub-divisions 6 and 7,

Section 10, 672, R. C. M. 1921; Section 631, Title

28, U. S. C.)

Defendant's Requested Instruction No. 20.

A wife cannot be examined against her husband

without his consent ; nor can a wife, during the mar-

riage or afterwards, be, without the consent of her

husband, examined as to any communication made

by him to her during the marriage. (Sub-division 1,

Section 10, 536, R. C. M. 1921; Section 631, Title 28,

U. S. C.)

Defendant's Requested Instruction No. 21.

A licensed physician or surgeon cannot, without

the consent of his patient, be examined in a civil

action as to any information acquired in attending

the i)atient, which was necessary to enable him to

prescribe or act for the patient. (Sub-division 4,

Section 10, 536, R. C. M. 1921; Section 631, Title

28, U. S. C.)
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Defendant's Requested Instruction No. 22.

You are instructed that the plaintiff in this action

is now estopped from claiming that at the time of

his discharge from the United States Army he was

suffering from the effects of any wound, injury or

disease or that he had any disahility or impairment

of health, whether or not incurred in the military

service. [295]

(Section 10, 605, R. C. M. 1921; Section 631, Title

28, U. S. C.)

[Title of Court and Cause.]

VERDICT.

We, the jury in the above entitled ('aus(\ liiid for

the plaintiff, and against the defendant, and assess

\n& damages in the amount of the installments of

War Risk Insurance accruing from and after the

30th day of July, 1919, the date of his discharge.

C. H. PACKARD,
Foreman.

Filed Nov. 1, 1934.

That on November 1, 1934 the attorneys for tlie

plaintiff' and defendant signed their stipulation,

which, after the title of court and cause, is in words

and figin^es as follows

:

"IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto,

acting through their respective counsel of

record, that the defendant may have and is

hereby granted ninety days from this date in

which to prepare, serve and file a bill of ex-

ception's herein;
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IT IS FURTHER STIPULATED AND
AGREED that an order may be made by the

Judge of the above entitled court giving and

granting to the defendant ninety days from this

date in which to prepare, serve and file a bill

of exceptions in the above entitled cause.

Dated this 1st day of November, 1934."; [296]

And thereafter, and on November 1, 1934 said

Stipulation so signed as aforesaid, was filed in the

above entitled court and cause, and subsequently on

that day the Honorable Charles N. Pray, the Judge

who tried said action, signed and filed an Order,

which, after the title of court and cause, is in words

and figures as follows:

"Pursuant to the stipulation of the parties

hereto, it is ordered and this does order that the

defendant above named may have and is hereby

granted ninety days from and after the 1st day

of November, 1934 in which to prepare, serve

and file its bill of exceptions in the above en-

titled cause.

Dated this 1st day of November, 1934.

CHARLES N. PRAY,
Judge.

'

'

That on November 17, 1934 the Honorable Charles

N. Pray, the Judge who tried said cause, signed and

filed therein an order w^hich, after the title of court

and cause, is as follows:

"IT IS HEREBY ORDERED, and this does

order, that tlie term at which the trial of the



vs. Carl F. Noble 287

above entitled action was had be, and it is,

hereby extended to and inebuling the day on

which defendant's l)ill of exceptions is finally

settled.

Dated this 17th day of November, 1934.

CHARLES N. PRAY,
Judge."

AND NOW wdthin the time allowed by law and

the extension of time granted by the court, the de-

fendant prepares and files herein its proposed Bill

of Exceptionii, embodying an order of the Judge

granting the defendant ninety days within which to

prepare, serve and file its Bill of Exceptions herein,

stipulation of counsel relating thereto and an order

of the Judge extending the term at which tlu^ above

entitled cause was tried to and including the day

upon which defendant's Bill of h^xceptions is

finally [297] settled ; em))odying all of the rulings of

the court and proceedings had on the trial of said

cause, the exhibits offered and received, and prays

that the same ))e allowed, signed and settled and

filed as defendant's Bill of Exceptions.

JAMES H. BALDWIN,
United States Attorney for the

District of Montana.

R. LEWIS BROWN,
Assistant United States

Attorney.

FRANCIS d. Mc(JAN,

Attorney,

Department of Justice.

(Attorneys for Defendant)
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Service of the foregoing Bill of Exceptions and

receipt of a copy thereof is hereby acknowledged

this 23 day of January, A. D. 1935.

MOLUMBY, BUSHA & GREENAN,
By C. T. Biisha, Jr.,

(Attorneys for Plaintiff)

And thereafter, and on the 2nd day of February,

1935, and within the time allowed, the plaintiff

duly and regularly proposed his amendments to the

said Proposed Bill of Exceptions of the Defendant,

which said amendments are, after omitting the title

of the Court and cause, in words and figures as fol-

lows, to-wit:

COMES NOW, the Plaintiff in the above en-

titled action and respectfully proposes the following

amendment to the proposed bill of exceptions lodged

with the court.

That that portion of the Bill of Exceptions from

line 8 on page 182, to and including line 19 on page

192, be stricken.

Also throughout the entire transcript there are

many misspelled words and typographical errors too

numerous to except to and which should be cor-

rected by stipulation in order to have the transcript

understandable to the higher court.

MOLUMBY, BUSHA & GREENAN,
Attorneys for Plaintiff. [298]
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And thereafter, and on the 4th day of February,

1935, the above entitled Court by its order duly

given and made set Tuesday, the 12th day of Febru-

ary, 1935, at ten o'clock A. M., as the day set for the

settlement of said Proposed Bill of Exceptions

;

And thereafter, and on the 12th day of February,

1935, at ten o'clock A.M., at the Court House of

said Court at Great Falls, Montana, the Court pro-

ceeded with the settlement of said Bill of Excep-

sions, Molumby, Busha & Greenan being present as

counsel for the plaintiff and R. Lewis Brown, As-

sistant United States Attorney, being present as

counsel for the defendant, and

Thereupon the said proposed amendments to said

defendant's Proposed Bill of Exceptions was denied

by the Court, to which said ruling of the Court the

plaintiff then and there asked for and was by the

Court granted an exception, and

Thereupon the Court signed, settled and allowed

the said Bill of Exceptions.

CERTIFKJATE.

The undersigned Judge, who tried the above en-

titled action, hereby certifies that the above and

foregoing is a full, true and correct bill of excep-

tions in said action and contains all of the evidence

introduced, proceedings had, and the exceptions

taken in the trial of said action; and,

IT IS ORDERED, and this does order that the

above and foregoing be approved, allowed and
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settled as a true and corerct bill of exceptions here-

in. Within the judgment term or as extended.

Dated this 12th day of February, 1935.

CHARLES N. PRAY,
Judge.

[Endorsed] : Filed February 12, 1935. [299]

Thereafter, on January 23, 1935, Assignment of

Errors and Prayer for Reversal was duly filed here-

in, in the words and figures following, to-wit: [34]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS
AND

PRAYER FOR REVERSAL.
Comes now the United States of America, the

defendant in the above-entitled action, hy its attor-

neys, and in connection with its petition for appeal,

says that in the record and proceeding's had in the

above-entitled action manifest error has intervened

to the prejudice of the defendant, upon which it

will rely in the prosecution of its appeal herein,

to-wit

:

I.

The Court erred in overruling defendant's objec-

tion to the introduction of any testimony in the

case, to which action of the Court defendant then

and there duly excepted as follows

:

"Mr. BALDWIN: At this time the Defendant

objects to the introduction of any testimony in this
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e^se upon the groirnds and for the reasons follow-

ing, that the court is without jurisdiction of the

person of the defendant.

(2) That the coui't is without jurisdiction of the

subject of the action.

(3) That the defendant cannot without its con-

sent be sued, and it has not consented to be sued in

this action.

(4) That the complaint fails to state a cause of

action.

(5) That it is not shown bv the complaint in this

case that the plaintiff has brought himself within

the provisions of the .statute authorizing the bring-

ing of an action against the defendant in this case.

That it appears from the complaint in [35] the case

that there has been no denial of any claim made hy

the plaintiff by the Administrator of the Veterans

Administration, and finally that it does not appear

on the face of the pleadings in this case that the

action was brought witliin the time within which an

action of this kind might hv ])rought.

The COURT: I will overrule the objection.

Mr. BALDWIN : I will ask an exception." (p. 2,

line 12 to line 1, p. 3.)

II.

The Court erred in overruling defendant's objec-

tion to the following question asked of the witness

Matson by counsel for the plaintiff and permitting

said witness to reply thereto, to which action of the

Court defendant then and there duly excepted as

foUows

:
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''Q. Do you see any difference in his appearance

from the time you first saw him up imtil the present

time?

A. I think I do.

Q. What is that difference ?

Mr. BALDWIN: Object to this as immaterial

and too remote ; fifteen years after the occurrence.

The COURT: Overrule the objection.

Mr. BALDWIN: Note an exception.

A. W^ell, he is much weaker now than he was. He
is ])edfast.

Q. What, if any, difference have you noticed

with reference to his nervous condition over those

years '?

A. Well, it is quite similar now as to what it was

then.'' (p. 87, line 24 to p. 88, line 5.)

III.

The Court erred in overruling defendant's objec-

tion to the introduction of plaintiff' 's exhibit No. 1,

offered by counsel for the plaintiff", to which ruling

of the court defendant then and there duly excepted,

as follows

:

"Q. I will show you what is marked Plaintiff* 's

Exhibit 1 [36] for the purposes of identification, and

ask you if that is the affidavit that counsel on cross

examination has been questioning you. Is that the

affidavit he has l^een questioning you about"?

A. I would judge so.

Q. Is that the one that he handed to you and

asked you to examine %
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Mr. BALDWIN : We will admit that it is.

Mr. MOLUMBY: We offer Plaintiff's Exhibit

No. 1 in evidence.

Mr. BALDWIN: We obje(*t to certain portions

of it, as it is clearly evident from the testimony here

that they are hearsay.

Mr. MOLLTMBY : I think we are entitled to have

the whole portion go in.

Mr. BALDWIN: That is the condition of Carl

Noble in 1919, which was two years before this wit-

ness ever saw him. He didn't meet him until 1921.

The COURT: I don't see how you now can ob-

ject to any portion of it going in. You have exam-

ined so thoroughly in regard to that affidavit, imless

you can show where it can be separated.

Mr. BALDWIN: Probably I can clear the mat-

ter. That is the only objection, because lie swears

he knew tlie condition of the man two years before

he ever saw him.

Mr. MOLUMBY: There is the difficulty of ex-

amining a witness concerning something that is not

in evidence. Then later he does not like the rest of

it. I think where a portion has gone into the exam-

ination, the whole thing is entitled to go in.

The COURT: I think I will let it go in without

any reservation at all.

Mr. BALDWIN : We will ask an exception.

Whereupon, Plaintiff's Exhibit No. 1 w^as received

in evidence and is in words and tigures as follows,

to-wit

:
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"PLAINTIFF'S EXHIBIT NO. 1. [37]

State of Montana,

County of Fergus.—ss.

I, Charles Matson, living in Grass Range, Mon-

tana, after being duly sworn, do make the following

statements

:

That I have known Carl Noble for many years. I

know that he has had heart trouble ever since he was

discharged from the army in 1919.

The reason that I know that his heart was in bad

shai3e is that I have been troubled with sickness a

great deal myself the last few years, and as usual

when two .sick persons get together they compare

notes.

Mr. Carl Noble was a frequent customer at my
barber shop and I had a good chance to exchange

views with him regarding our health. I know that

he quit using tobacco and advised me to do the same.

I also know that he was getting some medicine

from the drug store for his heart.

I remember very well that he had a bad spell with

his heart in June and July, 1921 and that he was

unable to do manual labor after the fall of 1921,

although he did drive a team a short while after

this time.

He was in my barber shop the day he left for

Great Falls, Montana, to have his appendix re-

moved. As I shaved him that day I asked him if

he was not afraid to undergo an operation on

account of the condition of his heart. He told me
he was, but that he would have to risk it anyway.
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I know that he went to the hospital in the spring

of 1923 and was there for six or seven weeks. He
left for the hospital in St. Paul, Minn., in Febru-

ary, 1924 and he is still there.

The reason that I make the above statements are

that I am informed that service connection of his

disability has been taken away from him because of

insufficient evidence as to his heart condition prior

to the appendicitis operation, and I know that he

was troul^led with his heart from soon after he was

discliarged [38] from the army in 1919 until he

left for St. Paul, Minn, and because of myself being

on the sick list we often talked about his condition

and my own.

I have no personal interest in his claim and am in

no way related to him.

Charles E. Matson

Subscribed and sworn to before me this 12th day

of January, 1925.

Geo. Breckenridge

Notary Public, for the State of Montana,

Residing at Grass Range.

My commission expires May 1st, 1925.

True copy seen by me this 17th day of Feb., 1925.

Antoinette Zicher

Notary Public, Minn,

Commission expires April 11, 1930.

Filed March 9, 1925." (p. 92, line 18 to p. 95,

line 4.)
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IV.

The Court erred in sustaining plaintiff's objec-

tion to the following question asked of the witness,

Mrs. Noble, by counsel for the defendant and not

permitting said witness to reply thereto, to which

ruling of the Court defendant then and there duly

excepted

:

"Q. Can you tell me how nmch money Mr.

Noble deposited in the bank in any year since your

marrige %

Mr. MOLUMBY: We object to that as not proper

cross examination.

The COURT: I think so. Sustain the objection.

Mr. BALDWIN: Note an exception.'' (p. 122,

hnes 24-28).

V.

The Court erred in overruling defendant's objec-

tion to the following question a*sked of the witness,

Dr. Aired, by counsel for the plaintiff and permit-

ting said witness to reply thereto, to which action of

the Court defendant then and there duly excepted:

"Q. And will you state to the jury just what

your findings were, upon your examination of him?

A. I was asked to see Mr. Noble to see if his

condition was such that he might come into court.

Mr. BALDWIN : I object to that as immaterial.

[39]

The COURT: Yes.

Q. Just state what your findings were.

A. I found a very sick man ; a man who was too

weak to stand unassisted ; anemic, nervous ; stuttered

in trying to answer questions; complained of a
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multitude of s\Tiiptoms iucluding vomiting, palpi-

tation, weakness, loss of appetite or no appetite.

I don't know of any more complaints. I found upon

my physical examination of him an anemic man that

was unable to stand unassisted ; who has gToss

tremor of the hands or other nuiscles; the legs are

very atrophied from disuse. He has a distinct stutter

or imperfect speech when asked a question, and

from his history- I found it difficult to get any intelli-

gent liistory. He has thought his symptoms so

long

Mr. BALDWIN : We object to what he thought

about it, as a conclusion.

The COURT: Yes that is a conclusion. Strike

it out.

A. In answering questions as to what he com-

jjlained of, he stated things which were not ex-

plained, making it difficult to state what his com-

plaints really are. As to whether I examined his

pulse and heai't, I did not examine him that eve-

ning, but at a later date I examined him, complete

physical examination.

Mr. BALDWIN: That examination was for the

pur|)ose of testifying, was it not?

A. The later examination was for the purpose of

testifying.

Mr. BALDWIN: I object to that as incompe-

tent, iT-]-elevant and immaterial.

The (T)ITRT: What part of it, all of it?

Mr. P>ALI)WIN: No, the part that is for the

I>uriiose of testifying. He has not given him treat-
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inent with any idea of prescribing merely for com-

ing into court and testifying.

WITNESS : I have the patient under treatment

at the present time.

Mr. BALDWIN: We also add the ground tliat

it is too remote. [40]

The COURT: I will overrule the objection.

Mr. BALDWIN : We will note an exception.

May we have a general objection and exception

along this line to each question.

The COURT: Yes.

Q. Do you recall the question ?

A. Yes. I examined his pulse and his l)lood

pressure, heart rate sounds. He carries a constant

high pulse rate. 99 to 100 or better. His blood

pressure is from 182 to 202. HLs heart sounds are

similar in character; shows a weak myocarditis.

That means heart muscles. I should have said his

reflexes are exaggerated. I mean the reflexes, such

as the jaw, the muscles of the arm, the abdomen.

That is the tentative reflexes which are indicative of

his present nervous disturbances. La])oratory tests

show the degi^ee of his anemia. I did not make the

laboratory test, I had them made. As to what else

I observed in his physical examination, upon my
examination, the outstanding thing besides his

physical condition is the apparent mental disturb-

ance. It is such that I classify him as a definite

neurotic, which is not mild at all. As to what was

apparent to me from my examination of his heart

condition that I have described, it was apparent that

he had no reserve, that his heart is being taxed to
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tlic utmost constantly, so mucli so that an exertion

would endanger his life. As to how severe an exer-

tion. I will say that I would not feel that he would

he able, as an example, to be walking about without

endangering himself. As to whether there is any-

thing else in his condition that I have not as yet

described, that I discovered, he showed evidence of

l)ast care; he had a scar in his abdomen of an oper-

ation for appendicitis; and he has another scar

1clow the right rib margin which is operative in

character, and from which I am told a tumor was

removed.'' (p. 130, line 24 to p. 132, line 30).

VI.

The Court erred in overruling the defendant's ob-

jection to the following question asked of the wit-

ness. Dr. Aired, by [41] counsel for tlie plaintitf

and permitting said witness to leply thereto, to

which action of the Court defendant then and there

duly excepted:

''Q. Will you state what your diagnosis of the

idaintiff's condition is?

Mr. BALDWIN: We object to that as imma-

terial, what his present diagnosis shows; too remote.

The CO ITRT : He may answer.

Mr. BALDWIN: Note an exception.

A. His diagnoses ai'e multiple; tliey are as

follows: anemia, nephritis, chronic; myocarditis;

hypertension; arterial sclerosis and psychoneurosis

;

atrophy of the legs from disuse ; enlarged prostate.

I will state what I mean by anemia, it means less

than a normal amount of I'cd l)lood content. By
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nephritis, it means an impairment of the kidneys.

Myocarditis means a weak heart, attack of the heart

muscles. Hypertension means an increase over a nor-

mal amount of blood pressure. Arterial sclerosis

means the hardening of the arteries on some or all

parts of the body. Atrophy of the legs means that

both in size and ability have shrunken, or disap-

peared." (p. 133, lines 7-23.)

VII.

The Court erred in overruling defendant's ob-

jection to the following question asked of the wit-

ness, Dr. Aired, by counsel for the plaintiff and

permitting said witness to reply thereto, to which

action of the Court defendant then and there duly

excepted

:

"Q. Doctor, defining the term total disability as

follows: Total disability being any impairment of

mind or body which renders it impossible for the

insured to follow a substantially gainful occupation

without seriously impairing his health and that

total disability is to be considered as permanent

when it is of such a nature as to render it rea-

sonably certain that it will continue throughout the

lifetime of the plaintiff, and that total disability

does not mean helplessness or complete disability,

but includes more than that which is [42] partial;

permanent disability means that which is continuing

as opposed to that which is temporary ; that distinct

periods of temporary disability do not constitute

that which is permanent. That the mere fact that
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one has done some work is not of itself sufficient to

defeat one's claim of permanent total disability. He
may have worked when really unable and at the risk

of endangering his health or life. If one is able to

follow a gainful occupation only spasmodically,

with frequent interruptions due to his disability, or

if the periods of work, though more or less regular

and continuous were done at the risk of endangering

his health or life, he was nevertheless totally and

permanently disabled, but on the other hand, if he

was able to follow a gainful occupation regularly

without frequent interruptions because of his dis-

ability, then he would not be totally and permanently

disa])led. And taking into consideration. Doctor, the

examination you made of the plaintiff, and con-

sidering these facts to })e true that (^arl Noble en-

listed in the United States Army on the l^Otli day

of September, 1917, and served in the United States

Army down to and including the oOth da^^ of June,

1919, in the 60th Infantry of the 5th Division, first

going to Spokane, Washington, then to Oami)

Gettysburg, J*a., thence to Camp Green, (liarlotte,

Nortli Carolina, and while at Camp Green had the

mumps, reported to the Infirmary and the doctor

ordered him back to duty, and that that same after-

noon again reported to the Infirmary and was ex-

amined by two doctors who decided there was noth-

ing wrong with him; that he tlien reported to tlie

Infirmary again the next morning and he was given

castor oil and marl^ed Muty', and went back to camp
and took a detail out to clean out ditches, and the
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next morning the mumps went do^Yn on him, and

he then again reported to the Infirmary, and the

doctor told him he had had the miunps but was

over them ; that he had a swelling in the groin and

testicles and was moved to Camp Merritt while in

that condition, and was there in bed for a couple of

days while in quarantine, and remained in quaran-

tine for about a week with no duties to perform,

and at the end of the quarantine went to Hoboken

and [43] boarded ship for France on ih.e 16th of

April, 1919. Upon arriving in France was sent up

to the front with his division in the Alsace-Lor-

raine Sector and was 15 days under shell fire in

that sector, he being a waggoner whose duty it was

to go up with the supply train from the railheads

to the front line, and thereafter was 39 days under

shell fire in an area south of St. Mihiel, and later

was under shell fire for 10 days in the St. Mihiel,

and still later 39 days under shell fire in the Meuse

Argonne, and that he was gassed in the St. Mihiel

offensive, vomitted and was sick to his stomach, had

diarrhea, felt sick and sore in the chest for a week

or ten days; then later while in the Argonne was

again gassed and vomitted frequently for several

days and had diarrhea which remained wdth him

until after the Armistice was signed, and on neither

of these two occasions reported to the hospital or

Infirmary for treatment ; that while in the Argonne

near Mont Foucan a shell exploded under the wagon
he was driving, tearing off a portion of the wagon,

ihv. end gate and brake, the team hitched to the
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Avagoii running away and piling up at the foot of the

mountain with the plaintiff tangled up in the pile-

up; that five days later had aged greatly and from

then on was extremely nervous, excitable and would

stutter when he talked, would wave his arms and

looked wild, had starey eyes, would scream and yell

at the horses and men, and even at the officers, and

that this condition remained with him all during

the rest of his service in the army and existed at

the time of his discharge from the army and has

remained at all times since then to the present date

;

that after this experience the plaintiff did not report

to the hospital or Infirmary for treatment; that

after the Armistice was signed he proceeded with

his regiment to Luxemburg, and wdiile in Luxem-

burg had the influenza and w^as laid u}) in his l)illet

in bed for four or fiv(» days, and when he got up

was sick and was a long time getting his strength

back, and thereafter and until his discharge luid

very little to do as far as duty was concerned

until he came back to this country with [44] his

regiment and was discharged; that after liis attack

of flu in Luxemburg he was short of breath and got

fatigued (juickly and at the time of his discharge

from the army was nervous, soft, couldn't stand

much exertion and when he exerted himself was

short of breatli and Ihc veins in liis neck would

throl), his ears would throl) and lie would have pal-

pitation, and that on the 31st day of l)ecem})er, 1918,

the plaintiff was cited for devotion to duty dui-ing

the 8t. Mihiel and Argonne offensives.
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Mr. BALDWIN: We object to that part as im-

material.

The COURT: Yes, it is immaterial.

Mr. MOLUMBY : Disregard that statement with

reference to the citation to devotion to dnty.

That after being discharged from the army he

returned to his home in Grass Range, Montana and

lived with his brother on the ranch occupied by him

prior to his entry into the army, doing no work that

Fall or Summer except that he did some plowing

and when plowing would find himself rigid and stiff

on the plow, would then relax and before he had

gone 30 rods would be in the same condition—just

as tight as a fiddle string; that his work would be

interrupted because of sleepless nights; he would

get to palpitating and the bed would seem to shake

and when he didn't work he wasn't troubled much,

but when he worked would be restless, his heart

would pound and he could feel the bed shake, he

would have night-mares and troubled dreams. Most

of them were connected with the men hollering ; these

fellows in his dreams had liquid fire on them and

were hollering and he would want to put the fire out

and imagined that he had it on himself sometimes

even though he had never personally encountered

liquid fire while in the army, or at all. If he worked

after a night of that kind, it would be worse the

next night; that that winter of 1919 and 1920 he

did not do any work and in the spring of 1920 his

brother put in the crop on his ranch and it was

necessary for them to hire a fellow a few davs at a



vs. Carl F. Nolle 305

time because the i)lamtiff was unable to go ahead

with the work, [45] l)ut did some of the easiest jobs;

that the plaintiff drove the team some and eould

stand it a while and then would have to quit; that

that suimner and fall the crop was harvested by his

brother and hired help; that in the spring of 1921,

the plaintiff worked upon the seeding of 30 acres

for about a day and had to quit because he was sick,

and his brother and one Bert Ingram put in the

crop on the place in 1921 ; that that summer the

crop was harvested and threshed by his brother and

Bert Ingram; that in the summer of 1921 the sum-

mer fallowing of about 50 acres was done by his

brother and one Bert Ingram and in the spring of

1922 liis brother and a hired man put in 40 or 50

acres of summer fallow and 30 acres of spring

wheat, the plaintiff doing a little of the work in

seeding for ji day or two at a time ; that since tliat

time the plaintiff has attempted to do no work what-

ever and lias been unable to do any work whatever;

that in the fall of 1919, in November, lie jH'ocured

a mixture of digitalis from the druggist in Grass

Range and at which time he had a jumpy tlirol)bing

pulse and palpitation, a temperature of 99.6, short-

ness of breath, an eye stare, was nervous, tidgity,

haggard and stuttered. Thereafter, and over a

period of 18 months off and on he procured a simi-

lar medicine from the druggist; that in Februaiy,

1923, he was examin(;d by Dr. Porter of Lewistown

and found to })e suffering from heart trouble and

extreme nervousness, and was advised to go to the
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Government hospital; that when he first returned

from the army he was weak and pale, had aged

greatly while in the army; had become grey haired,

was short of breath, was highly nervous, excitable,

stuttered, would get incoherent when talking and

used his hands and his hands fluttered when talking

;

that this condition has existed ever since his dis-

charge from the army, this condition of nervousness

that I have just described has existed ever since his

discharge, to the present date ; that he has gradually

grown a little worse; that he was in the Deaconess

Hospital and operated on for appendicitis in June

or Juh^ of 1922 and was in the Veterans' Bureau

Hospital at Fort Harrison in 1923 for about six

weeks in the early spring, and in the following

February went to the U. S. Veterans' Bureau Hos-

pital in St. Paul known as [46] the Aberdeen Hos-

pital, and was in bed for a period of lo or 14

months, and then returned to his ranch at Grass

Range and was again hospitalized in 1931 in Helena

for 6 or 7 weeks and again in the spring of 1932 was

in the hospital at Fort Harrison, Helena, Montana

for three weeks, and again in the spring of 1933,

was hospitalized at Lewistown, for a couple of

weeks, and transferred from the hospital at Lewis-

towqi to the hospital at Fort Harrison where he re-

mained for a period of nine months, at which

time he was brought home on a stretcher, and has

remained in bed ever since, and up to the present

date. Assuming these facts to be true, Doctor, and
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taking into consideration what you observed of tlie

plaintiff on your examination of liini, and defining

total disability as I have heretofore in this ques-

tion defined it, state whether or not the plaintiff,

Carl Noble, was or was not in \our opinion totally

and permanently disabled on the date of his dis-

charge from the army, July 30, 1919?

Mr. BALDWIN: We object to that as incom-

petent, irrelevant and immaterial, and not justified

by the record in this case, and as being an im-

proper statement as to what constitutes permanent

and total disability. T^ermanent and total disability

at law means this, and this only : any impairment of

mind or body which renders it impossible for the

disabled person to follow continuously any substan-

tially gainful occupation, and which is founded u])on

conditions which render it reasonably certain that it

will ccmtinue throughout the life of the i)erson suf-

fering from it. Tliat tlie supposed definition of total

and permanent disability read hy counsel into the

question is used in the argument by the Supreme

Court of the United States, and not i'vom tlie state-

ment of any definite rule.

On the further ground that there are inckided in

the question matters not shown by any proof in the

case, and there are omitted from the question ma-

terial matters which might reasonably change the

conclusion of the expert, if stated to him, which do

appear from the records in this case. [47]

The COURT: Overiule the objection.

Mr. BALDWIN: I will ask an exception.



J6.. T&feiiii: tlinsaae as; ^Bff^ amifl T^rour iiefiuition.

ix) iin i±Qt3eBff fiisieiiai:^. 3Bje ^wa^ umiomTnediT

tjxr^i. -mjaiimitlT riisaiiied ii iiioise he tPUf

limtb- 11 ..iaT..v - r - nc AfffrnTTixm.

ijj. WiiR .-trr
-/ imw't

J^. Jfirr tflee ttiiiBe 'ifi ijasxaain^."" (g). 13^, ime iM

tt]ng3.IMj,IiiiBp4ij)

men.
Uhut Kixaiix eamssfi im iwsTTidinjr defendeirr "5; ino-

tmna^ nuatbe ait riitp tjQjssp nJ "tiBp ^piamtrff $ ^Tddenee

ttiaitT ttiuf' <3aaiHp line Hsmissefi mirl "tiiHJ a ^^^erdicr he

Vv iiu i»TKH m iit^ (kii«iid:nn. to ^wbitdi at!T.iai]

ii_ i_nT vOrtiin dgifeaulmn iiieii anil iiieK" duly :^-

• -L . . . ... ^VTECS:: Utefeaidiain :imvw jiwwef: iliat

tiiit «B«)p i«e ' dijsmissed xm "tine ifcolirtwriv^ -5n"oimife

:

USaai ttke ^fitTOPmrtBgnr caunm:. T^dtimirr rtfe pirraseui.

Ike >«»ffid. aaufl i±t iia» mnt iRoifiKfiaTfied Tx> l»p «i»d an iiuF

gieBson <ifi rtine < aff§«iidinir : ~thHt "flip cntcrt imj? 3io

.p"
"'

~iiie isidxt*^^ rri ~titf at^rm: "thai ihe

<r • i^i ij > i.xai t . ui r^ Tr> TSrsBf jfaCTB isiiffixiimn "to f-jcmstmite

^ «ns«f n? jaTrtimi ; riiiitt 'it fTTHweaT^ rtt^iim^elT xrani i}\i

'TUfnigiiniiTT rj^va mx* deaiial n: way xuaim oiiadae irr iiie

gil:mri±& IIjhb *wfm- -iBBBn i^ig^eakd "tio nr feeiftefl iyy

tQee J^dmniisrratar of iiir "v^^fiteraup ' -Admtiiysrr;Ttimr:

ttiiin LIT oEnT^^fiiHT? defhiTEajT ±rnm iiBp ^mirtf nf thf

Uiismra£. ! iice -iig^csitiaii xsf Orel P. ^oijle.

ttitr liiaintir ji?23,.. nf iit iiie tirodilsd. Ttiiat iiif hhIt



-nip ^ losed mpsm mm xpfOE^m jm^;pmes^ W i^Mt

Cammakz tibot as^ a i«5«itt 9ii Ms
to canir 1» dfanm s«» a ^mmA^sm^mad

'zm^ mi all lenedics wifijkm 1^ Ti^tesaiB^

- L He ksB £uled m flK^ lunBe^ in

^^ "be fcos a iJ^lt ts» sat tibr G«>««i»-

'-:^rt: to 3WP hcR> SEB^ t<<>t inei?i5<Mnmr. if r^-

M^BTw m mMmmrd, and Ae dbni as^ sfiated m tkB

m its iHidaB tint Ifte addMn lie dO^sBBsC

iti iihiiil fj KWiiwil tilhiiin ht iitu nniM^Nn iiii iiii mi Jim

iAtt rfaHinfintlB' hat^^ Imsteil tenmB^JHr" to* a

day. Jiik- 36t ISnSl ii&^ (imHit *^€ Bdbj^ dB«<^Mrjg^

fke aiwr. amd Ids clam £9^ tiostftiEitij. 2$

tnrlaift. relafees to a latter da6e.

neCOUBT: OvonkdL
Mr. BALBWIX: We inlE a^ an esKCfBdaiL^

!'«'. !!™it li$ to fi. 1^

IX.

The Omnt (Sicd in pennBtiB^ piaiiiiiBiff if

:Js toam^iaaatt herara a^m- tiSoe dltoee (^ tihe plaia-

toffV ^ridoKCL to wU^ atEtiom «€ t^ CVwnt de-

'^^daat thin mad tibne dmh- esreptedz

''^The CX>tKT: Is Ifteie anv' iraiianw in Ithe

nm^imii. and TicmDr aBkcattSgaf



310 United States of America

Mr. MOLUMBY : In this respect only : the alle-

gation of the complaint is that the Director of the

Veterans Burean and the Bureau of AVar Risk In-

surance, by recent Act of Congress, has changed

their name and call it the Veterans Administration.

The COURT: Isn't that the ^Yay it was when

the complaint was filed?

Mr. BALDWIN: Yes.

Mr. MOLUMBY : I think they changed the name

prior to the filing of this complaint. I would ask

leave to amend the allegation of the complaint to

add, on page 3, line 1, after the words 'Bureau of

War Risk Insurance' the following words, [49]

'And the Veterans Administration.' In line 6 before

the words, or the word 'Insurance' by adding the

words 'And Veterans Administration,' and after

the word 'Directors' add the words 'And Adminis-

trators'. I would ask leave to amend that.

The COURT: I will allow the amendment. Call

in the Jury.

Mr. BALDWIN: Note an exception." (p. 170,

line 19 to p. 171, line 6.)

X.

The Court erred in overruling the motion made by

the defendant at the close of all the e^ddence that

the action be dismissed, to which ruling of the Court

defendant then and there duly excepted as follows:

"Mr. BALDWIN: Defendant now moves that

thL< action be dismissed on the grounds stated in its

motion at the close of plaintiff's case. I take it the



vs. Carl F. Noble 311

record may show by agreement of counsel and with

the consent of the Court, that the grounds are in-

serted here, and not reported.

Mr. MOLUMBY : It is so stipulated.

The COURT: The motion will be denied.

Mr. BALDWIN: I ask an exception at this time

to each of the rulings of the court. The ruling de-

n}dng the motion to dismiss, and the ruling denying

the motion for a directed verdict, and we would like

ninety days from today, hy an order eiit(>red on the

minutes, within which to prepare, serve, and tile our

Bill of Exception's." (p. 195, lines 25-30; p. 196,

lines 15-21.)

XL
The Court erred in overruling tlie motion made

by the defendant at the close of all the evidence for

a directed verdict in its favor, to which action of the

Court defendant then and there duly excepted as

follows

:

"Mr. BALDWIN: The def(mdant now moves

that the court direct a verdict in its favor on the

grounds stated on its motion for a directed verdict

made at the conclusion of the [50] ])laintitf 's case.

I assume that the record may likewise show that the

grounds stated then are as given, and not imported.

Mr. MOLUMBY: Yes, it is so stipulated.

Mr. BALDWIN : And I wish to add to that, that

idaintiff has wholly failed to prove a total disability,

or a p(;rmanent disability within the time tixed by

his pleadings in this case. On the further ground
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tliat the evidence in this case is insufficient to and

does not tend to prove the necessary allegations of

the pleadings. And on an added gronnd that it

appears that the claim made relates to a period

later than, and entirely without the limits fixed by

the plaintiff's case.

The COURT : The motion will be denied.

]VIr. BALDWIN : I ask an exception at this time

to each of the rulings of the Court. The ruling deny-

ing the motion to dismiss, and the ruling denying

the motion for a directed verdict, and w^e would like

ninety days from today, by an order entered on the

minutes, within wdiich to prepare, serve and tile our

Bill of Exceptions.'/ (p. 196, lines 1-21.)

XII.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 1, as follows:

"Defendant's requested instruction No. 1.

You are instructed to find your verdict for the

defendant in this case." (p. 210, lines 13-15.)

To which action of the Court defendant then and

there duly objected and excepted as follows

:

"Mr. BALDWIN: The defendant objects and

excepts to the refusal of the court to give its re-

quested instruction No. 1." (p. 207, lines 15-16.)

XIII.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 9, as follows:
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"Defendant's instruction No. 9.

The burden is on the plaintiff in this case to show
with reasonable certainty by a clear preponderance

of the evidence [51] that he was totally and per-

manently disabled while the policy was in force,

—

that is, on or after September 20th, 1917, and prior

to Jnh^ 30th, 1919, and could not thereafter continu-

ously follow any gainful occupation. It is not enough

for him to show that lie wa8 temporarily totally dis-

a])led at times or that he was permanently partially

disabled. If it does not appear by a preponderance

of the evidence in this case that the plaintiff became

totally and permanently disabled on or between Sep-

tember 20th, 1917 and July 30, 1919, your verdict

must be for the defendant for at least two elements,

total disability and permanent disability must con-

cur before plaintiff has a right to recover in the

action." (p. 210, line 21 to p. 211, line 4.)

To which action of the Court defendant then and

there duly objected and excepted as follows:

"Tlie defendant objects and excepts to the refusal

of the court to give its requested instruction No. 9."

(p. 207, lines 16-18.)

XIV.
The Court erred in refusing' to give to the jury

defendant's requested instruction No. 10, as follows:

"Defendant's requested instruction No. 10.

In deteiTnining whether i)laintiff' was totally and

permanently disabled prior to July 30, 1919, the test

is whether he, at that time, had a disability which

rendered it impossible for him to follow continu-
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ously any substantially gainful occupation, founded

upon conditions which then indicated with reason-

able certainty that such impairment would continue

throughout his life and unless plaintiff has proven

by a preponderance of the evidence that prior to

July 30, 1919, he had a disability which rendered it

impossible for him to follow continuously any sub-

stantially gainful occupation and that the conditions

were then such as to indicate with reasonable cer-

tainty that it would be impossible for him to follow

continuously any substantially gainful occupation

throughout his life, your verdict nnist be [52] for

the defendant." (p. 211, lines 5-17.)

To which action of the Court defendant then and

there duly objected and excepted as follows:

"The defendant objects and excepts to the refusal

of the court to give its requested instruction No.

10." (p. 207, lines 18-20.)

XV.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 14 as follows:

"Defendant's instruction No. 14.

The vital date in this case is July 30, 1919, and

unless you are satisfied by a preponderance of the

evidence in this case that on that date the plaintiff

Carl F. Noble was wholly unable to follow any sub-

stantially gainful occupation and that his condition

was then such and of such a nature and founded on

such conditions that it was reasonable to suppose

and believe that he would be wholly unable to follow
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any substantially gainful occupation throughout the

remainder of liis lifetime, your verdict in this case

must be for the defendant." (p. 211, lines 18-27.)

To which action of the Court defendant then and

there duly objected and excepted as follows:

''The defendant objects and excepts to the refusal

of the court to give its requested instruction No.

14." (p. 207, lines 20-21.)

XVI.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 15 as follows:

''Defendant's instruction No. 15.

Whenever a party has l)v liis own declaration, act

or omission intentionally and deliberately lead an-

other to believe a particular thing to be true, and to

act upon such belief, he cannot, in any litigation

arising out of such declaration, act, or omission, be

permitted to falsify ; and as it appeans from the tes-

timony of the plaintiff in this case himself and en-

tirely without contradiction that at the time he

applied for [53] his discharge from the United

States Army he was asked the following questions

and gave the following answers in writing, to-wit

:

"Q. Have you any reason to believe that at the

present time you are suffei'ing from the effects of

any wound, injury, or disease, or that you have any

di»sability or impairment of health, whether or not

incurred in military service?

A . Yes.
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Q. If so describe the disability stating the nature

and kind of wound, injury or disease.

A. Hearing.

Q. When was the disability incurred I

A. Couple a months ago.

Q. Where was the disability incurred?

A, France.

Q. State the circinnstances, if known, under

which the disability was incurred?

A. Unknown,

and by such declarations and acts, intentionally and

deliberately led the defendant and its officers and

agents to believe that he did not then have any reason

to believe that he was then suffering from the effects

of any wound, injury or disease or have any disabil-

ity or impairment of health whether or not incurred

in military service, except as stated therein, and

thus secured his discharge from said Army, he can-

not now be permitted to falsify said statement, (sub-

division 3, Section 10, 605, R. C. M. ; 1921 ; Section

631, Title 28, U. S. C.)" (p. 211, lines 28 to p. 213,

line 2.)

To which action of the Court defendant then and

there duly objected and excepted as follows

:

"The defendant objects and excepts to the refusal

of the court to give its requested instruction No.

15." (p. 207, lines 22-23.)

XVII.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 19 as follows:

[54]
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"Defendant's requested instruction No. 19.

Evidence is to be estimated not only ])y its own
intrinsic weight, but also according to the evidence

which it is in the power of one side to produce, and

of the other to contradict and therefore, if a weaker

and less satisfactory evidence is offered when it

appears that stronger and more satisfactory was

within the power of the party, the evidence should

be reviewed with distrust. (Sub-divisions 6 and 7,

Section 10, 672, R. C. M. 1921; Section 621, Title

28, U. S. C.)'* (p. 213, lines 3-11.)

To which ruling of the Court defendant then and

there duly objected and excepted as follows:

"Tlie defendant objects and excepts to the refusal

of the court to give its requested instruction No.

19." (p. 207, lines 23-25.)

XVIII.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 22 as follows:

''Defendant's requested instruction No. 22.

You are instructed that the plaintiff in this action

is now estopped from claiming that at the time of

his discharge from the United States Army he was

suffering from the effects of any wound, injury or

disease or that he had any disability or impairment

of health, whether or not incurred in the military

service. (Section 10, 605, R. C. M. 3921 ; Section 631,

Title 28, U. S. C.) " (p. 213, line 24 to p. 214, line 1.)

To which ruling of the Court defendant then and

there duly objected and excepted as follows:
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"The defendant objects and excepts to the refusal

of the court to give its requested instruction No.

22." (p. 207, lines 28-30.)

XIX.
The Court erred in charging and instructing the

jury as follows:

"Mr. Justice Holmes of the United States Su-

preme Court has rendered a decision recently, which

may throw some light [55] on the present case.

'The certificate of insurance provided in terms

that it should be "subject in all respects to the pro-

visions of such Act (of 1917) of any amendments

thereto, and of all regulations thereunder, now in

force or hereafter adopted, all of which, together

with the application for this insurance, and the

terms and conditions published under authority of

the Act, shall constitute the contract." These words

must be taken to eml)race in the law no less than

changes in the regulations. The form was estab-

lished by the Director with the approval of the Sec-

retary of the Treasury and on the authority of

Article I, Section 1, and Article IV, Section 402 of

the Act, which, we have no doubt, authorized it. The

language is very broad and does not need precise dis-

cussion when the nature of the plan is remembered.

The insurance was a contract, to be sure, for which

a premium was paid, but it was not one entered into

by the United States for gain. All soldiers were

given a right to it, and the relation of the Govern-

ment to them, if not paternal, was at least avuncular.
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It was a relation of benevolence established by the

Government at considerable cost to itself, for the

soldier's good. It was a new experiment in wliich

changes might l)e fonnd necessary, or at least, as

in this case, feasible more exactly to carry out his

will. If the soldier was willing to put himself into

the Oovermnent's hands to that extent, no one else

could complain. The only relations of contract were

between the Government and him.' " (p. 202, line

21 to p. 203, line 17.)

Defendant's ol)jection to said instruction being as

follows

:

''The defendant ol^jects and excepts to the giving

of that portion of instruction Xo. 1, requested by the

plaintiff in the action, dealing with what Justice

Holmes said in the case of Emma White against

United States of America for the following reasons

:

That the statement made l)y the learned Judge was

made in argument and for the purpose of illus-

trating [56] a point that he wa.s making, and it is

not the statement of a principle of law, that should

be properly submitted to the Jury. That the state-

ment made by the learned Judge was made with

special reference to an action brought on a converted

policy of insurance, and lias no application to an

action brought upon a yearly renewable term policy,

such as that involved in the case at l)ar.

That the law is not as stated by the learned Jus-

tice, that the position of the Government is one of

benevolence, the fact being as a matter of law that

the question for decision is based entirely upon con-
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tract, the right to which must be established by a

preponderance of the evidence, and the money

claimed must be shown by that degree of evidence

to have been earned within the terms of the policy.

That the statement in that portion of tlie instruction

that the relation is one of benevolence is apt to and

prol^ably will lead the jury to believe that they are

not dealing with an ordinary suit or contract, but

one which justified the consideration of an added

element,—a benevolent duty on the part of the Gov-

ernment to compensate the soldier for what he may

suffer, though it is not shown to be within the teruLs

of the policy upon which this action is based. That

the statement of the learned Justice that the matter

is one of new experiment, and so on, is not within

the issues; is not based on a fact appearing in the

record here, and is merely the view of the learned

Justice, in his opinion.'' (p. 207, line 80 to p. 208,

line 30.)

XX.
The Court erred in charging and instructing the

jury as follows:

"Plaintiff's requested instruction No. 2.

You are instructed that if you find from the evi-

dence that Carl F. Noble became totally and per-

manently disabled as defined in these instructions,

on or prior to the date to which his insurance was

paid, it is immaterial whether the diseases, injuries,

or disabilities, causing his total permanent disability

were contracted prior to the date of his enlistment
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in the aimy, [57] or during the time he was in the

army, or whether it was contracted subsequent to his

discharge from the army, if he liecame totally and

permanently disabled, as those terms are in these in-

structions defined, at a time jirior to July 30, 1919,

his insurance then uiatured and became payable."

(p. 203, lines 18-28.)

Defendant's objection to said instruction being as

follows

:

'^Defendant objects to the giving by the court of

plaintiff's requested instruction No. 2 for the reason

tliat the statements contained in it carry the issues

on a matter to be determined by the jury, far beyond

the issues as framed by tlie pleadings in this case,

relate to extraneous matters and will justify a

verdict against the defendant in the case so that the

jury are not satisfied by a preponderance of the

e\idence that the case is within tlie terms of the

policy, or that the jjlaintiff in the case was from the

date of his discharge, July 30, 1919, permanently and

totally disabled within the meaning of the law."

(p. 209, lines MO.)

XXI.

The Court erred in cliarging and instructing the

jury as follows:

"Plaintiff's requested instiuction No. 4.

"You are instructed that total disability does not

mean helplessness or complete disability, but it in-

cludes more than that which is partial. Permanent

disability means that which is continuing as opposed
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to what is temporar}^ Separate and distinct periods

of temporary disability do not constitute that which

is permanent. The mere fact that one has done some

work after the lapse of his policy is not of itself

sufficient to defeat his claim of permanent total dis-

ability. He may have worked when really unable

and at the risk of endangering his liealth or life.

If the plaintiff is able to follow^ a gainful occupation

only spasmodically with frequent interruptioiLs due

to his disability, or if his periods of work are more

or less [58] regular and continuous, were done at

the risk of endangering his health or life, he was

then totally and permanently disabled within the

meaning of his contract, and the War Risk Insur-

ance Act ; but on the other hand, if he was a})le to

follow a gainful occupation regiilarly without fre-

quent interruptions l)ecause of his disability, then

he would not be totally and permanently disal)led."

(p. 204, lines 6-23.)

Defendant's objection to said instruction l)eing as

follows

:

"Defendant objects to the giving of instruction

No. 4, requested by the plaintiff in this case for the

reason that the same relates to and covers matters

not based upon any evidence appearing in the case.

To illustrate the statement, 'He may have worked

when really unable and at the risk of endangering

his health or life,' is not based upon one word or

syllable of testimony. There was not a word of tes-

timony in the case properly before the court for

consideration." (p. 209, lines 11-18.)
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XXII.

The Court erred in charging- and instructing the

jury as follows:

''Plaintiff's requested instruction Xo. 5.

You are instructed that in determining whether

the said Carl F. Xoble is totally disabled, you may
take into consideration his previous occupation,

learning and experience, in so far as it is shown

from the evidence." (p. 204, lines 24-27.)

Defendant's objection to said instruction ))eing as

follows

:

"Defendant objects to the giving of instruction

Xo. 5 requested by the plaintiff in this case for

the reason that it contains an incorrect statement of

the law, and it is not l)ased upon the testimony in

this ease, there being no evidence in the record of

this case during the trial as to the learning of the

plaintiff, Carl Xoble, or of his experience, other

than his experience in the occupation of a farmer."

(p. 209, lines 19-25.) [59]

XXIII.

The (yourt erred in charging and instructing the

jury as follows:

"You are instructed that you are to consider

the term 'Total Disability' as any impairment of

mind or body which renders it impossible for the

insured to follow a substantially gainful occupation

without seriously impairing his health, and that said

total disability is to be considered by you as per-

manent when it is of such nature as to render it
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reasonably certain that it will continue throughout

the lifetime of the insured.

You are instructed that total disability does not

mean helplessness or complete disability, but it in-

cludes more than that which is partial. Permanent

disability means that which is continuing as op-

posed to what is temporary. Separate and distinct

periods of temporary disability do not constitute

that which is permanent. The mere fact that one

has done some work after the lapse of his policy is

not of itself sufficient to defeat his claim of per-

manent total disability. He may have worked when

reall}' unable and at the risk of endangering his

health or life. If the plaintiif is able to follow a

gainful occupation only spasmodically with fre-

quent interruptions due to his disability, or if his

periods of work are more or less regular and con-

tinuous, were done at the risk of endangering his

health or life, he w^as then totally and permanently

disabled within the meaning of his contract, and the

War Risk Insurance Act; but on the other hand,

if he was able to follow a gainful occupation regu-

larly without frequent interruptions because of his

disability, then he would not be totally and per-

manently disabled." (p. 203, line 29 to p. 204, line

23.)

Defendant's objection to said instruction being as

follows

:

"Defendant objects to the giving of the instruc-

tion with reference to total and permanent disability

on the ground and for the reasons following

:



vs. Carl F. Nolle 325

That it does not contain a correct statement of

the [60] principle of law; that it is involved, and

may because of that involvement, mislead the jury

;

that it tends rather to confuse the mind rather than

to enlighten the mind of the jury in arriving at

their verdict, and that it wholly fails to include

within its terms one of the essential elements laid

down in Lumbra against the United States, in this,

that it wholly omits a detinition as given by that

court as follows: 'But manifestly work performed

may l)e such as conclusively to negative total and

permanent disability at the earliest time/—In this

case the date of the discharge of the plaintiff from

the army, July 30, 1919." (p. 209, line 26 to p. 210,

line 9.)

XXIV.
The evidence is insufficient to justify the verdict.

XXV.
There is nothing in the evidence in this case tend-

ing to show that at the time the insurance upon

which plaintiff bases his claim, lapsed, he was totally

and perinaneiitly disabled.

XXVI.
The verdict is against law.

XXVII.
When measured by the rules of law as stated by

the Court in its charge to the jury the evidence in

this case does not justify and is insufficient to sup-

port the verdict rendered in this case.
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XXVIII.

It affirmatively appears from the evidence that

plaintiii' was not permanently and totally disabled

from following continuously a substantially gain-

ful occupation at the time of his discharge from the

army and subsequent thereto.

XXIX.
The evidence affirmatively discloses that the plain-

tiff was able to and did follow a substantially gain-

ful occupation for some years after his discharge

from the army at which he earned substantial sums

of money. [61]

XXX.
The Court erred in refusing to enter judgment

in favor of the defendant as requested by it at the

close of the testimony, to which action of the Court

defendant duly excepted.

XXXI.
The Court erred in entering judgment in favor of

the plaintiff and against the defendant.

XXXII.
The Court was without jurisdiction to enter the

judgment that it entered in this action.

WHEREFORE, for such errors defendant prays

that the judgment of the District Court of the

United States for the District of Montana, Great

Falls Division, dated November 1, 1934, be set aside
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and vacated and this case remanded for a new trial.

JAMES H. BALDWIN,
United States Attorney for

the District of Montana.

R. LEWIS BROWN,
Assistant United States

Attorney.

FRANCIS J. McGAN,
Attorney,

Department of Justice.

(Attorneys for Defendant)

Service of the above and foregoing x\ssignment

of Errors admitted and copy thereof received at

Great Falls, Montana this 23 day of Jan., 1935.

MOLUMBY, BUSHA & GREENAN,
By C. T. Busha, Jr.,

(Attorneys for Plaintiff)

[Endorsed]: Filed Jan. 23, 1935. [62]

Thereafter, on January 23, 1935, Petition for

Appeal was duly filed herein, in the words and

figures following, to-wit:

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above-named defendant, feeling itself ag-

grieved l)y the rulings of the Court during the trial

of tlie above-entitled action and the order and final
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judgment entered therein on the 1st day of Novem-

ber, 1934, does hereb}^ appeal from the said rulings

of the Court and said order and judgment, and each

and every part thereof to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for

the reasons specified in the assignment of errors

presented herewith, and said defendant prays that

its appeal be allowed and citation be issued as pro-

vided by law, and that a transcript of the record,

proceedings and papers upon which said judgment

and order was based, duly authenticated, be sent to

the United States Circuit Court of Appeals for the

Ninth Circuit, as by law and the rules of said Court

in such cases made and provided.

JAMES H. BALDWIN,
United States Attorney for

the District of Montana,

Butte, ^lontana.

R. LEWIS BROWN,
Assistant United States

Attorney, District of Montana,

Butte, Montana.

FRANCIS J. McGAN,
Attorney,

Department of Justice,

Butte, Montana.

(Attorneys for Defendant and

Appellant) [64]

Service of the above and foregoing Petition for

Appeal acknowledged and copy thereof received at
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Great Falls, Montana this 23 day of January, 1935.

MOLUMBY, BUSHA & GREENAN,
Great Falls, Montana.

By C. T. Busha, Jr.,

(Attorneys for Plaintiff and Appellee)

[Endorsed]: Filed Jan. 23, 1935. [(35]

Thereafter, on January 23, 1935, Order Allowing

Appeal was duly filed herein, in the words and

fio^ures following, to-wit : \^6(^^

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.
The defendant in the above-entitled action having

(lied therein its petition that an appeal be allowed

to the United States Circuit Court of Appeals for

the Ninth Circuit from the Jndgnient made, ren-

dered and entered of record in the al)ove-entitled

('ourt and action on November 1, 1934, and that

a citation be issued as provided by law and a

transcript of the records, i)roceedings and papers

upon which said order and judgment was based,

duly authenticated, be sent to the United States Cir-

(•uit Court of Appeals for the Ninth (^ircuit, as

l)y law and the rules of said Court in such cases

made and provided and being fully advised of the

law and the facts and it appearing therefrom to be

a proper case therefor, Now Therefore

:

IT IS HERKBY ORI)P]REl) that an appeal to

the United States Circuit Court of Appeals for the
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Ninth Circuit from the order and judgment here-

tofore entered and filed herein on the 1st day of

November, 1934, as aforesaid, be and the same is

hereby allowed; and,

It is further ordered that a certified transcript of

the record, testimony, exhibits, stipulations, said

order and judgment, and all proceedings in the

above-entitled action be forthwith transmitted by

the Clerk of the above-entitled Court to said United

States Circuit Court of Appeals for the Ninth [67]

Circuit.

Done in open Court at Great Falls, Montana, this

23rd day of January, 1935.

CHARLES N. PRAY,
Judge of the District Court

of the United States,

District of Montana.

Service of the above and foregoing Order ac-

knowledged and copy thereof received at Great

Falls, Montana this 23 day of January, 1935.

MOLUMBY, BUSHA & GREENAN,
Great Falls, Montana.

By C. T. Busha, Jr.,

(Attorneys for Plaintiff and Appellee)

[Endorsed] : Filed Jan. 23, 1935. [68]

Thereafter, on January 23, 1935, Stipulation and

Order for Diminution of Record was duly filed

herein, in the words and figures following, to-

\^^t: [69]
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[Title of Court and Cause.]

STIPULATION FOR DIMINUTION
OF RECORD.

It is hereby stipulated and agreed l)y and l)etween

the partias to the above-entitled action that in the

printing of the transcript of the record therein the

title of the Court and the titk; of the cause on the

pleadings and documents need not be printed in full,

])ut may be entitled thus,
—"Title of Court and

Cause," and that the endorsement on each of such

papers and documents, except the tiling endorse-

ment, may also be omitted.

Dated January 23, 1935.

JAMES H. BALDWIN,
United States Attorney for the

District of Montana,

Butte, Montana.

R. LEWIS BROWN,
Assistant United States Attorney

District of Montana,

Butte, Montana,

FRANCIS J. McGAN,
Attorney, Department of Justice,

Butte, Montana.

(Attorneys for Defendant

and Appellant)

MOLUMBY, BUSHA & (JREENAN,
Great Falls, Montana.

By C. T. Busha, Jr.,

(Attorneys for Plaintiff and Appellee)
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It is so ordered:

CHARLES N. PRAY,
Judge of the United States

District Court,

District of Montana.

[Endorsed] : Filed Jan. 23, 1935. [70]

Thereafter, on January 23, 1935, Citation, issued

by the Judge on January 23, 1935, was duly filed

herein, the original Citation being hereto annexed

and in words and figures as follows, to-wit: [71]

[Title of Court and Cause.]

CITATION.

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear before the United States

Circuit Court of Appeals for the Ninth Circuit, to

be holden at the City of San Francisco, in the State

of California, within thirty days from the date here-

of, ijursuant to an order allowing an appeal in the

above-entitled action of record in the office of the

Clerk of the District Court of the United States

for the District of Montana, Great Falls Division,

wherein the United States of America is appellant

and Carl F. Noble is appellee, to show cause, if

any there be, why the judgment rendered and en-

tered against the defendant and appellant as in

.said appeal mentioned should not be corrected and

why speedy justice should not be done to the parties

hereto in that behalf.
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Witness, the Honorable Charles N. Pray, Judge

of the District Court of the United States for the

District of Montana, this 23r(l day of January, 1935.

CHARLES X. PRAY,
Judge of the District Court

of the United States,

District of Montana. [72]

Service of the above and foregoing (Station ad-

mitted and copy thereof received at Great Falls,

Montana, this 23 day of January, 1935.

MOLUMBY, BUSHA & CJREENAN,
By C. T. Busha, Jr.,

(Attorneys for Plaintiif and

Appellee)

[Endorsed]: Filed Jan. 23rd, 1935. [73]

Thereafter, on January 23, 1935, Praecipe for

Transcript was duly tiled herein, in the woi'd.^ and

figures following, to-wit : [75]

[Title of Court and Cause.]

PRAECIPE.

To the Clerk of the above-entitled Court:

Sir:

Please prepare and certify record on appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit in the above-entitled action and in-

clude therein the following papei's and docimients:

1. Summons and Marshal's return endorsed

thereon

;

2. Complaint

;

3. Answer

;
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4. Judgment

;

5. Bill of Exceptions

;

6. Assignment of Errors;

7. Petition for Appeal

;

8. Order allowing appeal

;

9. Stipulation and Order for Diminution of

Record

;

10. Citation

;

11. Clerk's Certificate;

12. Stipulation of counsel granting defendant

ninety days from date to x^repare. serve and file its

Bill of Exceptions;

13. Order of Judge granting defendant ninety

days from date to prepare, serve and file its Bill of

Exceptions

;

14. Order of Judge extending the term until De-

fendant's Bill of Exceptions is finally settled; [76]

15. Defendant's requested instructions not given

by the court ; and

16. This Praecipe.

Dated this day of January, 1935.

JAMES H. BALDWIN,
United States Attorney for the

District of Montana,

Butte, Montana.

R. LEWIS BROWN,
Assistant United States Attorney

District of Montana,

Butte, Montana.

ERANCIS J. McGAN,
Attorney, Department of Justice,

Butte, Montana.

(Attorneys for Defendant

and Appellant)
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Service of the above and foregoing Praecipe ac-

knowledged and copy thereof received at Great

Falls, Montana, this 23 day of January, 1935.

MOLUMBY, BUSHA & GREENAN,
By C. T. Busha, Jr.,

(Attorneys for I^laintiff and Appellee)

[Endorsed] : Filed Jan. 23, 1935. [77]

CLERK'S CERTIFICATE TO TRANSCRIPT
OF RECORD.

United States of America,

District of Montana.—ss.

I, C. R. Garlow, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing two volumes, consisting of

299 pages, numbered consecutively from 1 to 299 in-

clusive, is a full, true and correct transcript of all

portions of the record and proceedings in case No.

895, Carl F. Noble vs. United States of America,

which have by praecipe been designated to be incor-

porated into said transcript, as appears from the

oiiginal records and files of said court in my cus-

tody as such Clerk ; and I do further certify and re-

turn that I have annexed to said transcript and in-

cluded within said pages the original Citation issued

in said cause.
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I further certify that the costs of said transcript

of record amount to the sum of Fifty and 50/100

Dollars, ($50.50), and have been made a charge

against the United States.

WITNESS my hand and the seal of said court at

Helena, Montana, this 15 day of Feb., A. D. 1935.

[Seal] C. R. GARLOW, Clerk.

By , Deputy. [300]

[Endorsed]: No. 7776. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Carl F. Noble,

Appellee. Transcript of Record. Upon Appeal from

the United States District Court for the District of

Montana.

Filed February 18, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



No. 7776.

IN THE

llnttein BMtB

(Hxrcmt ffl0urt of KpptulB
Jor llyp Sfintl? Olirrmt

UNITED STATES OF AMERICA,
/Appellant,

V.

CARL F. NOBLE,
Appellee.

ON APPEAL FROM THE DISTRICT COURT OF
THE UNITED STATES FOR THE DISTRICT
OF MONTANA.

Srt^f for ti^t Appelant

Will G. Beardslee, John B. Tansil,
Director, Bureau of United States

War Risk Litigation. Attorney.

Keith L. Seegmiller, R. Lewis Brown,
Attorney, Department Assistant United

of Justice. States Attorney.

Francis J. McGan,
Attorney, Department
of Justice. r"--^

-• -





INDEX
Page

Statement of the Case 1

Questions Presented 2

Assignment of Errors 4

Pertinent Statutes and Regulations 6

Points and Authorities 7

Argument , 9

The Court Erred in Permitting the Plaintiff's

Expert to Express An Opinion That Plaintiff

Became Totally Permanently Disabled on July
30, 1919 ' 9

There Is No Substantial Evidence That Plain-

tiff Became Totally Permanently Disabled On
July 30, 1919 11

Summary of the Evidence 11

Analysis of the Evidence 17

Conclusion 21

CITATIONS
CASES:

Deadrich v. United States, 74 F. (2d) 619 (C.

C. A. 9th) 8,9, 18, 19,20

Eggen V. United States, 58 F. (2d) 616 (C. C.

A. 8th) 19

Gray V. United States, 76 F. (2d) 233 (C. C. A. 4th).... 8

Hamilton v. United States, 73 F. (2d) 357 (C.

C A. 5th) 8

Harris v. United States, 70 F. (2d) 889 (C. C.

A. 4th) 7

Harrison v. United States, 24 F. (2d) 736 (C. C.

A. 10th) 9, 20

Lumbra v. United States, 290 U. S. 551 ..8, 9, 18, 21

Miller v. United States, Supreme Court, decided

March 4, 1935 9, 18,21

United States v. Adcock, 69 F. (2d) 959 (C.

C. A. 6th) 9,20



ii. United States oj America

INDEX
CASES :— ( Continued

)

Page

United States v. Baker, 73 F. (2d) 691 (C. C.

A. 9th) 8,9, 18,20

United States v. Burns, 69 F. (2d) 636 (C. C.

A. 5th) 9, 19

United States v. Green, 69 F. (2d) 921 (C. C.

A. 8th) 9, 19

United States v. Jones, 73 F. (2d) 376 (C C.

A. 5th) 9, 18, 19

United States v. Jones, 74 F. (2d) 986 (C. C.

A. 5th) - 8, 18

United States v. Krueger, (C. C, A. 7th) decided

April 2, 1935 8, 18

United States v. Luckinbill, 65 F. (2d) 1000 (C
C. A. 10th) 8, 19

United States v. Mintz, 73 F. (2d) 457 (C C.

A. 5th) 8, 18

United States v. Provost, 75 F. (2d) 190 (C. C.

A. 5th) 7

United States v. Russian, 73 F. (2d) 363 (C. C.

A. 3rd) 9, 20
United States v. Spaulding, 293 U. S. 499 7, 9, 21

United States v. Steadman, 73 F. (2d) 706 (C. C.

A. 10th) 8,9, 19

United States v. Stephens, 73 F. (2d) 695 (C. C.

A. 9th) 7

United States v. SulUvan, 74 F. (2d) 799 (C. C
A. 9th) 7

United States v. Townsend, 73 F. (2d) 22 (C C.

A. 4th) 19

United States v. White, (C. C. A. 9th) decided

May 20, 1935 7

STATUTES:
Section 13, War Risk Insurance Act, 40 Stat. 555.... 7

40 Stat. 409 6

MISCELLANEOUS:
Treasury Decision No. 20, War Risk, March 9, 1918.... 7



No. 7776.

IN THE

(Itrruit (Enurt nf Apprala
Jur tl|r Ntntlt Oltrrmt

UNITED STATES OF AMERICA,

vs.

CARL F. NOBLE,

Appellant,

Appellee.

ON APPEAL FROM THE DISTRICT COURT OF
THE UNITED STATES FOR THE DISTRICT
OF MONTANA.

BRIEF FOR THE APPELLANT

STATEMENT OF THE CASE.

Carl F. Noble, appellee, hereinafter called plaintiff,

brought suit against the United States of America, here-

inafter called defendant, on a contract of yearly renew-

able term insurance in the sum of $10,000. The Com-

plaint (R. 2-6) alleged maturity of the contract by total

permanent disability on July 30, 1919, as a result of

"certain diseases and disabilities" contracted and "in-

juries" suffered by plaintiff during his military service.
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The Answer (R. 8-9) joined issue on the allegation of

total permanent disability within the life of the policy.

The case came on for jury trial on October 29, 1934.

Though plaintiff testified that during his period of

service covering nearly two years, he suffered for var-

ious short periods from nausea, mumps, and the effects

of poison gas and influenza, these statements were not

corroborated by his service records. Plaintiff, himself,

stated that he performed duty regularly except for four

or five days when he had influenza. When discharged

from service he listed as his only disability defective

hearing in one ear and certified that he knew of no other

injury or disease from which he was suffering. Com-

parable certification as to plaintiff's health was made

by his immediate commanding officer and an examin-

ing physician. Upon leaving the service he returned

directly to his prewar occupation of farming on a tract

of over 400 acres, and, with the exception of digitalis

taken upon the advice of a druggist for eighteen months

prior to June, 1922, and an operation for appendicitis

in the summer of 1922, he sought no medical attention

until the spring of 1923. Witnesses for plaintiff testi-

fied that until 1922, he did seeding and disking on the

farm, repaired machinery, cooked, and hauled grain to

and from town, but in their opinion he had done no

"manual labor," and that after 1922 he had done no

work. Plaintiff testified, however, that from 1922 until

1933, the farming activities had been done by hired help

under his "supervision" (R. 57, 59, 126) ; that his crops

had been better than those of any of his neighbors, and
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that his prcxiuction had been fair except during 1932 and

1933, in each of which years he harvested only about

850 bushels of wheat. He produced 5300 bushels in

1923, and between that date and 1930, he made bank

deposits of over $22,000.

A detailed summary of the evidence is set out here-

inafter at pages 11 to 17.

During the course of the trial one of plaintiff's ex-

perts was permitted, over timely objection and excep-

tion, to express an opinion that plaintiff had been totally

permanently disabled from the date of his discharge.

(R. 194-195.) At the close of all of the evidence de-

fendant moved for a directed verdict on the ground that

there was no substantial evidence that plaintiff became

totally permanently disabled while his policy was in

force and to the Court's denial of this motion an excep-

tion was duly noted. (R. 263-264.) Thereafter, ver-

dict (R. 285) and judgment (R. 11-13) for the plain-

tiff were entered, awarding disability benefits from

July 30, 1919. Defendant's petition for appeal (R.

327) and assignment of errors (R. 290-326) were duly

filed and appeal allowed. (R. 329.)

QUESTIONS PRESENTED.
I.

Whether the Court erred in permitting plaintiff's ex-

pert witness to express an opinion that plaintiff was

totally permanently disabled on July 30, 1919.

II.

Whether there was any substantial evidence that
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plaintiff was totally permanently disabled on July 30,

1919.

ASSIGNMENT OF ERRORS.
Defendant relies upon six of its assigned errors as

follows

:

VII.

The Court erred in overruling defendant's objec-

tion to the following question asked of the witness,

Dr. Aired, by counsel for the plaintiff and permit-

ting said witness to reply thereto, to which action

of the Court defendant then and there duly ex-

cepted :

Q. (Facts assumed (R. 300-307) omitted here.)

* * * state whether or not the plaintiff, Carl Noble,

was or was not in your opinion totally and perma-
nently disabled on the date of his discharge from

the army, July 30, 1919.

MR. BALDWIN: We object to that as incom-

petent, irrelevant and immaterial, and not justified

by the record in this case, and as being an improper

statement as to what constitutes permanent and
total disability. Permanent and total disability at

law means this, and this only: any impairment of

mind or body which renders it impossible for the

disabled person to follow continuously any substan-

tially gainful occupation, and which is founded up-

on conditions which render it reasonably certain

that it will continue throughout the life of the per-

son suffering from it. That the supposed definition

of total and permanent disability read by counsel

into the question is used in the argument of the

Supreme Court of the United States, and not from
the statement of any definite rule.

On the further ground that there are included in

the question matters not shown by any proof in the

case, and there are omitted from the question ma-
terial matters which might reasonably change the
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conclusion of the expert, if stated to him, which do
appear from the records in this case.

THE COURT: 0\'errule the objection.

MR. BALDWIN: I will ask an exception.

A. Taking those as facts and your definition,

he was undoubtedly totally and permanently dis-

abled at the time of discharge. He was undoubted-
ly totally and permanently disabled if those be true

facts in following your definition.

Q. And at what time 1

A. At the time of discharge. (R. 300-308.)

XI.

The Court erred in overruling the motion made
by the defendant at the close of all the evidence for

a directed verdict in its favor, to which action of the

Court defendant then and there duly excepted as

follows

:

MR. BALDW L\ : The defendant now moves
that the Court direct a verdict in its favor on the

grounds stated on its motion for a directed verdict

made at the conclusion of the plaintiff's case. I

assume that the record may likewise show that the

grounds stated then are as given, and not reported.

MR. MOLUMBY: Yes, it is so stipulated.

MR. BALDWIN : And I wish to add to that,

that plaintiff has wholly failed to prove a total dis-

ability, or a permanent disability within the time
fixed by his pleadings in this case. On the further

ground that the evidence in this case is insufficient

to and does not tend to prove the necessary allega-

tions of the pleadings. And on an added ground
that it appears that the claim made relates to a

period later than, and entirely without the limits

fixed by the plaintiff's case.

THE COURT : The motion will be denied.

MR. BALDWIN: I ask an exception at this

time to each of the rulings of the Court. The rul-

ing denying the motion to dismiss, and the ruling
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denying the motion for a directed verdict, and we
would like ninety days from today, by an order

entered on the minutes, within which to prepare,

serve and file our Bill of Exceptions. (R. 311-

312.)

XII.

The Court erred in refusing to give to the jury

defendant's requested instruction No. 1, as follows:

"Defendant's requested instruction No. 1. You
are instructed to find your verdict for the defendant

in this case."

To which action of the Court defendant then

and there duly objected and excepted as follows:

MR. BALDWIN: The defendant objects and
excepts to the refusal of the court to give its re-

quested instruction No. 1. (R. 312.)

XXIV.
The evidence is insufficient to justify the verdict.

(R. 325.)

XXVII.
When measured by the rules of law as stated by

the Court in its charge to the jury the evidence in

this case does not justify and is insufficient to sup-

port the verdict rendered in this case. (R. 325.)

XXX.
The Court erred in refusing to enter judg-

ment in favor of the defendant as requested by it

at the close of the testimony, to which action of

the Court defendant duly excepted. (R. 326.)

PERTINENT STATUTES AND REGULATIONS.

The contract sued upon was issued pursuant to the

provisions of the War Risk Insurance Act and insured

against death or total permanent disability (40 Stat.

409).
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Section 13 of the War Risk Insurance Act (40 Stat.

555) provided that the Director of the Bureau of War
Risk Insurance

—

shall administer, execute, and enforce the pro-
visions of this Act, and for that purpose have full

power and authority to make rules and regulations

not inconsistent with the provisions of this Act
necessan- or appropriate to carry out its purposes,
* * ii^

'

Pursuant to this authority there was promulgated on

March 9, 1918, Treasur>^ Decision No. 20, reading:

Any impairment of mind or body which renders

it impossible for the disabled person to follow con-

tinuously any substantially gainful occupation shall

be deemed, * * '•"

to be total disability.

Total disability shall be deemed to be perma-
nent whenever it is founded upon conditions which
render it reasonably certain that it will continue

throughout the life of the person suffering from
it. * - *

POINTS AND AUTHORITIES.
I.

The Court erred in permitting plaintiff's expert to

express an opinion that plaintiff became totally perma-

nently disabled on July 30, 1919.

United States v. H'hite (C. C. A. 9th) decided

May 20, 1935;

United States v. Spaulding, 293 U. S. 499;

United States v. Stephens, 73 ¥. (2d) 695 (C. C.

A. 9th)
;

United States v. Sullivan, 74 F. (2d) 799 (C. C.

A. 9th)

;

Harris v. United States, 70 F. (2d) 889 (C. C.

A. 4th)
;

United States v. Provost, 75 F. (2d) 190 (C. C.

A. 5th)

;
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Hamilton v. United States, 73 F. {2d) 357 (C. C.

A. 5th)
;

Gray v. United States, 76 F. (2d) 233 (C. C. A.

.
8th)

;

United States v. Steadman, 73 F. (2d) 706 (C.

C. A. 10th).

II.

There was no substantial evidence that plaintiff be-

came totally permanently disabled on July 30, 1919.

A.

Plaintiff did not meet the requisite burden of show-

ing by positive, non-speculative evidence that during the

life of his contract he became both totally and perma-

nently disabled to pursue any substantially gainful oc-

cupation.

Lumbra v. United States, 290 U. S. 551

;

United States v. Baker, 73 F. (2d) 691 (C. C.

A. 9th)

;

Deadrich v. United States 74 F. (2d) 619 (C. C.

A. 9th)
;

United States v. Jones, 74 F. (2d) 986 (C. C. A.

5th);

United States v. Krueger, (C. C. A. 7th) decided

April 2, 1935;
United States v. Mintz, 73 F. (2d) 457 (C. C. A.

Sth).

B.

The allegation of total permanent disability is con-

clusively refuted by

(1) Plaintiff's continuous pursuit of a substantially

gainful occupation.

United States v. Luckinbill, 65 F. (2d) 1000 (C.

C. A. 10th)
;
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United States v. Steadman, 73 F. (2d) 706 (C.

C A. 10th)
;

United States v. Green, 69 F. (2d) 921 (C. C.
A. 8th)

;

United States v. Jones, 73 F. (2d) 376 (C. C. A.
5th);

United States v. Burris, 69 F. (2d) 636 (C. C.
A. 5th).

(2) The fact that for a period of more than ten

years the plaintiff, with the advice and co-operation of

other of his relatives and friends, pursued a general

course of life entirely inconsistent with the existence of

total permanent disability from the date of his dis-

charge.

Lumbra v. United States, supra
;

United States v, Spaulding, supra
;

Miller v. United States, Supreme Court, decided

March 4, 1935;

Deadrich v. United States, supra
;

L nited States v. Baker, supra
;

Harrison v. United States, 42 F. (2d) 736 (C. C.

A. 10th)

;

United States v. Adcock, U9 F. {I'X) 959 (C. C.

A. 6th)
;

United States v. Russian, 11> F. (2d) 363 (C. C.

A. 3rd).

ARGUMENT.
I.

THE COURT ERRED IN PERMITTING
THE PLAINTIFF'S EXPERT TO EXPRESS
AN OPINION THAT PLAINTIf^F BECAME
TOTALLY PERMANENTLY DISABLED ON
JULY 30, 1919.

It has become well established that an expert should
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not be permitted to express an opinion upon the exact

point for jury determination, and with specific refer-

ence to war risk insurance suits "the experts ought not

to have been asked or allowed to state their conclusions

on the whole case."

United States v. Spaulding, supra.

This principle has been recognized and applied by this

court in the case of United States v. White, supra, where-

in, though such an opinion was admitted in evidence, no

objection was made thereto and the admission of said

opinion was not assigned as error. This Court stated

that

However, in view of recent ruling of this and
other courts {United States v. Stephens (C. C. A.

9), 73 F. (2d) 695, and cases cited; United States

V. Sullivan (C. C. A. 9), 74 F. (2d) 799; United

States V. Buege (C. C. A. 9), 74 F. (2d) 1021;

United States v. Provost (C. C. A. 5), 75 P. (2d)

190; United States v. Spaulding, 293 U. S. 499. 55

S. Ct. 273, 79 L. Ed ), that it is error to allow

medical experts to state their opinions as to the

total and permanent disability of an insured in an

action on a war risk insurance policy for the rea-

son that such testimony invades the province of the

jury to determine for itself the ultimate and con-

trolling issue of permanent and total disability, we
must treat the admission of such evidence in this

case as a plain error not assigned.

Additional authorities have been cited heretofore in

support of this proposition.

It seems apparent that Dr. Aired should not have

been permitted to express an opinion that plaintiff was

totally and permanently disabled on July 30, 1919, and
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that the admission of such opinion constitutes rever-

sible error, particularly in view of the fact that timely

objection and exception were noted and the question

preserved by appropriate assignment of error.

II.

THERE IS XO SUBSTANTIAL EVIDENCE
THAT PLAINTIFF BECAME TOTALLY PER-

MANENTLY DISABLED ON JULY 30, 1919.

Review of the record will not only reveal an absence

of any positive, non-speculative evidence of the alleged

total permanent disability, but will also reveal that

for more than ten years plaintiff pursued a substantial-

ly gainful occupation and a general course of living

which conclusively refute such an allegation.

SUMMARY OF THE EVIDENCE.
At the age of twenty-nine (R. 46) plaintiff left his

occupation of farming to enlist in the United States

Army on September 17, 1917, and remained in the mili-

tary service until honorably discharged therefrom on

July 30, 1919. (R. 62.) Lay testimony for the plain-

tiff that he had been physically strong prior to service

(R. 147) was corroborated by the reports of physical

examinations for enlistment. (R. 214-215.) Other lay

evidence for the plaintiff, consisting primarily of his

own testimony, was to the effect that while en route

from the place of his enlistment in the State of Wash-

ington to Camp Green, North Carolina, he experienced

a few days of nausea, diarrhea, and vomitting (R. 34) ;

that at Camp Green he had the mumps that "went

down" (R. 38, 67-68) ; that after a short stay at Camp
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Green he was sent to Hoboken, New Jersey, from

whence he embarked for France; that he was sick dur-

ing the voyage (R. 40) ; that though he had a gas mask

he did not use it and was gassed twice while in France

(R. 42-43, 69) ; that on one occasion a bomb exploded

near him destroying part of the wagon on which he was

riding and causing the horses to run away, as a result

of which, however, plaintiff suffered no physical injury

(R. 70) ; that he had influenza in December, 1918, while

in Germany with the Army of Occupation (R. 44, 71) ;

and that he appeared to be nervous while he was in

France. (R. 71, 110.) Plaintiff testified that he re-

peatedly reported his illnesses, particularly the mumps,

to army medical officers, but as they could find nothing

wrong with him he was always returned to duty (R. 38,

67, 68) which he performed regularly during his entire

period of service (R. 34, 38, 83-85, 117) except for four

or five days when he was confined to his bed because of

influenza. (R. 44.) The records of the Adjutant Gen-

eral's office reveal no sickness or injury suffered by the

plaintiff during his period of service, with the exception

of slight deafness in one ear noted at the time of dis-

charge. (R. 62-63, 208-220).

Though plaintiff testified that after his attack of in-

fluenza he was short of breath and became fatigued

quickly (R. 45) he signed a statement at the time of

his discharge that, excepting the deafness, which he

specifically mentioned, he knew of no injury or disease

from which he was suffering. (R. 216.) His imme-

diate commanding officer (R. 218) and a physician who



vs. Carl F.Noble 13

examined him (R. 217) certified to the same effect con-

cerning the plaintiff's heahh.

Plaintiff and other lay witnesses testified that when he

returned home in the summer of 1919, he was nervous

and short of breath, pale and erratic in the movement

of his hands. (R. 47, 118-120, 123, 128.) There was

also lay testimony that during service plaintiff's hair

had turned completely white (R. 150) and that when

he returned home the veins in his neck would some-

times throb. (R. 45.) However, he immediately re-

engaged in his prewar occupation of farming and com-

menced actively to assist with the farm work. (R. 53.)

The farm consisted of approximately 860 acres, 400

of which were owned by plaintiff, the balance being own-

ed by plaintiff's brother with whom plaintiff farmed on

a partnership basis. About 320 acres of the land were

under cultivation and fourteen or fifteen head of cattle

were kept on the farm. (R. 56.) One of plaintiff's

witnesses testified that such a farm usually requires the

help of more than one man and sometimes as many as

six men. (R. 90-92.) In 1921 the plaintiff and his

brother dissolved their partnership and plaintiff assumed

the responsibility of operating his own farm. (R. 51.)

Though the work was practically done in the fall of

1919 (R. 174) plaintiff did some plowing which caused

his muscles to become temporarily contracted and oc-

casioned "restless nights and troubled dreams." (R.

47.) With reference to the spring of 1920 the following

is quoted from plaintiff's testimony:
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Q. What work were you able to do that spring,

if any?

A. I done plowing and seeding, but no manua'

work. He (plaintiff's brother) done the heavy

work.

Q. Were you able to do the heavy work.?

A. I was sick that spring and I didn't get starc-

ed until two weeks after he was working.

Q. How often would your work be interrupted

by sickness that spring.?

A. It wasn't interrupted much after I got start-

ed. I had these here pains in my chest and dizzy

spells, palpitation, and was weak, and I started to

work and quit and rested up again and went at it

and after about two weeks I went ahead and we
finished putting in the crop. (R. 48.)

It further appears from the lay testimony for plain-

tiff that in 1920 he was occupied with such work as cook-

ing, bringing in the wood, milking the cows, repairing

equipment which the hired man or brother could not

repair (R. 75)'^, hauling wheat to town and bringing

back groceries and implements (R. 92), and seeding

and disking. (R. 175.) It was also a part of plain-

tiff's evidence that in the spring of 1922 he "did some of

the work toward putting in the crop" though "he was

sick in the spring and laid off some," (R. 178), but

that at that time he seeded forty or fifty acres of land.

(R. 53.)

Prior to service plaintiff handled his farm alone be-

cause he had neither teams nor machinery with which

hired help could work. (R. 50-51.) After service he

had both horses and equipment sufficient for two com-

plete outfits and could therefore employ additional help.
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(R. 58.) In 1921, he reduced his cultivated acreage

by half, but produced a larger crop with less work be-

cause of an improved system of farming. (R. S3.)

Plaintiff testified that since 1922 he had helped some

around the house but had done no farm work. (R. 53.)

From that date until the spring of 1933, he continued

to live on his farm and has had the work done under his

"supervision," (R. 57) he "directing the operations."

(R. 59.) Plaintiff further testified that until about

1930, his average production was "away ahead" of that

of his neighbors (R. 59), and that in 1923 he had pro-

duced 5300 bushels of wheat which was worth $1 per

bushel. (R. 57.) He stated that his crops had been

fair except for the last two years (1932 and 1933) in

each of which he had harvested only aibout 850 bushels.

(R. 57.) After 1920 plaintiff purchased approximately

250 additional acres of land (R. 58) and for the seven-

year period from 1923 to 1930 his account in one bank

showed deposits of $22,081.23. (R. 261.)

In 1928 plaintiff was married to a trained nurse who

had attended him in a professional capacity and was

fully aware of the state of his health. (R. 165.)

Several of plaintiff's lay witnesses expressed opinions

that since discharge he had continued to get worse. (R.

73-74, 125, 129-130.) Plaintiff consulted no doctor un-

til June, 1922, (R. 60) though for eighteen months

prior thereto he had been taking digitalis upon the ad-

vice of a druggist (R. 119, 120) and medical attention

was sought at that time only because the druggist

though plaintiff had appendicitis. (R. 60.) Though
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the record does not show definitely the diagnosis or

treatment in June, 1922, it may fairly be inferred that

the treatment consisted of an operation for appendicitis.

(R. 55, 186.) It appears that plaintiff had no further

medical examination or treatment until February, 1923,

at which time Dr. Porter, who examined him in connec-

tion with a claim for compensation (R. 55) found val-

vular heart disease and considered plaintiff to be very

nervous because he (plaintiff) was afraid he was go-

ing to die. (R. 25.) Dr. Porter testified to an opinion

that at the time of the examination the prognosis was

unfavorable; that plaintiff would continue to get worse

(R. 29) ; and that he was totally disabled at the time

of the examination. (R. 194.)

Pursuant to the advice of Dr. Porter (R. 55) plain-

tiff applied to the Government for treatment and spent

about six weeks in a Veterans' Bureau hospital at Helena

in the spring of 1923. From February, 1924 until about

April, 1925 he was in the Aberdeen Hospital at St.

Paul, after which he received no hospitalization until the

spring of 1931, when he was again under treatment at

Helena for about six weeks. Thereafter, he was treated

in the hospital for a few weeks in the spring of 1932 and

again in 1933. (R. 54.)

Plaintiff testified that in addition to the above he had

received treatment from Dr. Attix and Dr. Wallin, but

the time, extent and nature of their treatment is not

disclosed. (R. 55.)

Dr. Aired testified for plaintiff that he had examined

him a few days prior to trial, at which time the follow-
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ing diagnosis was made: "anemia, nephritis, chronic;

myocarditis, hypertension arterial sclerosis and psy-

choneurosis ; atrophy of the legs from disuse ; enlarged

prostate." In answer to a long hypothetical question,

Dr. Aired was permitted, over defendant's objection

and exception, to express an opinion that plaintiff was

totally permanently disabled as of July 30, 1919. (R.

194.) This witness further testified that plaintiff's con-

dition as described in the hypothetical question should

have been treated in 1919 (R. 228) ; that the use of

digitalis for eighteen months could have affected adver-

sely the nerve control of the heart (R. 227) ; and that

digitalis should be taken only upon advice of a physician

who has knowledge of the entire physical condition of

the patient. (R. 226.)

ANALYSIS OF THE EVIDENCE.
Taking as literally true all facts testified to on behalf

of the plaintiff and disregarding for the moment other

evidence which refutes the alleged total permanent dis-

ability, he has established only that during the life of

his policy he became nervous, short of breath, pale, and

erratic in the movements of his hands, and that his hair

turned white, as a result of all of which he became par-

tially incapacitated by a disability which may or may

not have been permanent. The plaintiff's witnesses tes-

tified that he was not able to do the heaviest of the farm

work. Yet until 1922, he was able to do disking, seed-

ing, cooking, repairing of machinery, milking of cows,

and hauling of grain and supplies to and from town, in

addition to supervising his farm work generally. This
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falls short of showing a total disability even though "he

could not work as long each day as he otherwise would

in order to perform the work which was available" or

even though "he had to rest frequently and work rela-

tively short hours."

United States v. Baker, 73 F. (2d) 691, 695 (C,

A. 9th).

In fact it has become well established that a disability

which merely precludes a person from engaging in stren-

uous labor or even light labor for long hours is not a

total disability.

Lumbra v. United States, 290 U. S. 551

;

Deadrich v. United States, 74 F. (2d) 619 (C. C.

A. 9th)
;

United States v. Jones, 74 F. (2d) 986 (C. C. A.

5th);

United States v. Mintz, 73 F. (2d) 457 (C. C.

A. 5th)

;

United States v. Kreuger, (C. C. A. 7th) decided

April 2, 1935.

Furthermore, no attempt was made to show that plain-

tiff could not have engaged in some occupation other

than farming. His policy protected against inability to

engage in a^iy substantially gainful occupation. (Cf.

Miller \. United States, (Supreme Court) decided March

4, 1935; United States v. Jones, 73 F. (2d) 376 (C. C.

A. 5th).

There is no evidence that any disability, assuming

that plaintiff was disabled in July, 1919, was then per-

manent. Any inference of permanency which might

be drawn from the fact that his condition later became

both permanent and total is refuted by his failure for
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nearly four years to receive competent medical atten-

tion,

Egge7i V. United States, 58 F. (2d) 616 (C. C. A.
8th);

AndCf
Deadrich v. United States, supra

;

United States v. Tozunsend, 11 F. (2d) 310 (C.

C A. 4th).

and his ill-advised and unregulated taking of digitalis

for eighteen months.

In addition to plaintiff's failure to prove his case pos-

itively, his allegation of total permanent disability is

conclusively refuted.

It appears that until 1933, he was continuously en-

gaged in a substantially gainful occupation, even though

he could not do all the work on the farm,

Cf. Uyiited States v. Burns^ 69 F. (2d) 636 (C. C. A.

5th);

and

United States v. Green, 69 F. (2d) 921 (C. C. A.

8th);

and was assisted with the work by others,

Cf. United States v. Jones, 73 F. (2d) 376 (C C. A.

5th);

and even though subsequent to 1922, he was able only,

according to his own testimony, to "supervise" the farm-

ing activities.

Cf. United States v. Luckinbill, 65 F. (2d) 1000 (C.

C. A. 10th);

and

United States v. Steadman, 73 F. (2d) 706 (C. C.

A. 10th).
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It seems apparent that for some twelve years after

the date upon which total permanent disability is now

alleged to have arisen neither plaintiff nor his associates

thought his condition was serious as of the date of his

discharge. His army medical record covering nearly

two years showed no disability of any consequence and

at the time of his discharge, he, his commanding officer,

and examining physician, certified that none existed.

Cf. United States v. Baker, supra; Deadrich v. United

States, supra-, and Harrison v. United Stapes, 42 F. (2d)

736 (C. C. A. 10th). The correctness of these certifica-

tions is strongly supported by the fact that he did not

seek medical advice or treatment for the condition now

relied upon until 1923, and a druggist who observed

him regularly did not advise medical treatment until

appendicitis was indicated in 1922. Furthermore, the

doctors who treated him in 1922 were neither called

to testify nor their absence explained. It does not ap-

pear that they advised him to take treatment for any

other condition, and it may fairly be inferred that no

other disability of consequence was noted at that time.

As late as 1928 he assumed the responsibilities of mar-

riage and rearing a family. What is more, his wife is

a trained nurse who had professional knowledge of the

state of his health. Cf. United States v. Adcock, 69 F.

(2d) 959 (C. C. A. 6th) ; United States v. Russian, 73

F. (2d) 363 (CCA. 3rd).

Finally, plaintiff made no claim for benefits under his

insurance contract until nearly thirteen years after the

date upon which he now alleges total permanent disab-
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ility. He offered no explanation for this long delay

and this alone is to be taken as strong evidence against

the merits of his case.

Lumbra v. United States, supra
\

United States v. Spaulding, supra
;

Miller v. United States, supra.

CONCLUSION.
It is respectfully submitted that the trial court erred

as heretofore assigned and that the judgment of said

court should be reversed.

Will G. Beardslee,
Director, Bureau of

War Risk Litigation.

Keith L. Seegmiller,
Attorney, Department
of Justice.

John B. Tansil,
United States

Attorney.

R. Lewis Brown,
Assistant United
States Attorney.

Francis J. McGan,
Attorney, Department
of Justice.
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IX THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES OF A^IERICA,

vs.

CARL F. XOBLE,

Appellant,

Appellee.

BRIEF FOR THE APPELLEE

APPELLANT'S STATEMENT OF CASE
CONTROVERTED.

The statement of the case of the Appellant is so

unfair, misleading and incomplete that it leads one

to believe that the writer of the brief has failed to

read the record.

The statement of facts contained in the Appellant's

brief would lead one to believe that the Appellee had

become slightly nauseated, made sick for only four

or five days, and returned to the arduous labor of

farmer which he continued to perform until the time

of the trial, making large sums of money and raising

much wheat; that his farming operations were con-

ducted by hired help through his personal supervision.

It will be noted, however, that counsel fail to refer

to the Record to substantiate these statements. The

fact is the Record discloses that before the plaintiff



went over-seas, and when first in the army, and while

still strong and healthy he was attacked by a period of

sickness which caused severe vomiting, diarrhea, and

dizziness; that he reported to the infirmary but was

compelled to do duty during this period of sickness

and his sickness was so obvious that his First Sergeant

came around and ordered him taken back to the in-

firmary and detailed a Corporal to take him there.

(R. 44 and 45.) After four or five days of this at-

tack he recovered and then later at Camp Greene had

the mumps and had them so severely that they "went

down on him" and he had them for four or five days

and reported to the infirmary repeatedly but could get

no relief until after they had "gone down on him",

and this significant fact is overlooked entirely that

while this man had the mumps, and while they were

"down on him" they compelled him to duty in this

weakened condition, compelled him to march and carry

a pack weighing some seventy-three pounds on a long

two mile march, and this experience knocked him out

completely, and he had to go to bed and that he did

no duty from then on until he went to France. (R.

35 to 40.) That during this period while he was sick

he had to do duty up until the time he left for Camp
IXIerritt and was in bed for two days on the train on

the way to Camp Merritt. (R. 39.) On arrival at

Camp Merritt he again went to bed and was marked

"quarters" by the Doctor upon his arrival. He re-

mained for two more days in bed and was up in

quarters doing no duty while they were in quarantine

and until they went to France. (R. 39-40.) That he went

overseas and was severely gassed and more than that he



was so much over-worked and had gone so long with-

out sleep that there was detailed a special gas guard

to "prevent him from being killed by gas. (R. 42.)

That despite all of this sickness and treatment the

man carried on, was severely sick and constantly

vomiting for a period of ten days from this first

gassing. (R. 42.) Thereafter and while in Luxem-

burg he had a severe case of influenza. (R. 43.)

While in France and as a Wagoner up at the front,

working night and day under shell fire he was so

persistently devoted to duty that he carried on despite the

fact that he was obviously physically unfit for service.

While up at the St. Mihiel Front, and on a wagon

suppl3'ing ammunition to the front, a shell hit under

the wagon, blowing it all to pieces and the team drag-

ging him to the bottom of a mountain. (R. 69 and

70, and R. 84.)

It is obvious from the testimony of two men who

served with him in the service that the man was com-

pletely shell shocked and out of his head a greater

portion of the time he was serving at the front. (Tes-

timony of Bullock R. 66 to 105, and Testimony of

Hillstrand R. 105 to 117.)

The Record is replete with indications that this

man was earring on with his duty long after he

ought to have reported back to the hospital and was

doing it at a great expense to his health, and counsel

for the Appellant make much of the fact that he

regularly performed duty desjjite his sickness. But in

the days when the life of an individual seemed pretty

cheap to offer as the price of winning battles, they

looked upon such sacrifice with a different attitude
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as is indicated by the fact that the Appellant, through

its proper officers, showed its appreciation of such

conduct on the part of the Appellee by decorating him

for bravery, and citing him for devotion to duty dur-

ing the St. Mihiel and Argonne offensives. (R. 63.)

QUESTIONS PRESENTED.

As is indicated by the brief of the Appellant, there

are but two questions presented b}^ the Assignments

of Error, and particularly by the Specifications of

Error in the brief. One, that dealing with a hypo-

thetical question propounded to one of the Doctors,

and the other question having to do with the suffi-

ciency of the evidence to justify the verdict. Speci-

fication VII raises the first question. Specifications

XI, XII, XIV, XVII and XXX raise the second

question.

ARGUMENT

ABANDONMENT OF ASSIGNMENTS OF
ERROR.

Having failed to specify in their brief other As-

signments of Error than those noted above. Appel-

lant has abandoned all other assignments. Rule of the

Circuit Court of Appeals Nintli Circuit, Rule 24.

This rule has been adopted by every Circuit Court

of Appeals in the United States and by the United

States Supreme Court and has been interpreted on

numerous occasions so as to hold this to constitute an

abandonment of all assignments not properly set forth as

specifications of error in the brief. Lohnian vs. Stock-

yard Loan Co. 243 Fed. 517 ; City of Goldfield, Colo. z's.
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z-s. JJ^ylie, 149 Fed. 734; Van Gunden vs. Iron Co.

52 Fed. 838; U. S. Potash Co. 7's. McNutt (CCA 10)

70 Fed. (2nd) 131.

OPINION EVIDENCE

The only error assigned with reference to hypo-

thetical questions or opinion evidence of the Doctors is

that specified on page four of Appellant's brief and

is Assignment of Error Number \'II. It will be noted

that the only objection made to the question was that

it was irrelevant, incompetent and immaterial, and

that it did not state a definition of total permanent

disability to the liking of counsel for the Appellant,

and that the objection wholly fails to direct the court's

attention to any impropriety in the question arising out

of the fact that it might be an invasion of the province

of the jury. On the contrary the objection, if the

trial attorney had in mind that it was erroneous be-

cause it was an invasion of the province of the jury,

was so designed as to lead the Court into error be-

cause the only specific objection to the question was

that a definition which he sets forth in his objection

of total permanent disability was not given in the

question. Further objection was made to the ques-

tion on the grounds that it did not include more of

the evidence. Nowhere is the objection made that the

question was an invasion of the province of the jury

or that the Doctor was called upon to render an opin-

ion upon a question which the jury would have to de-

cide, and on the contrary, the whole objection would

indicate to the Court that that feature, if any existed
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in the question, was not objectionable.

Where a general objection is interposed to a

question that it is irrelevant, incompetent and im-

material and certain specific objections are also made,

it has been uniformly held that the general objection

is too general to raise a specific objection and that

only such specific objections as are made at the trial

below will be considered on appeal. Thus the objec-

tion here made is too general to raise the point that

the question was objectionable on the grounds that

it invaded the province of the jury, nor was this

specific objection made. It is likewise uniformly held

that where specific objections are made all other

specific objections not made are waived. 2 Bancroft

Code Practice and Remedies 1840, Section 1368

Crouch vs. National Livestock etc. (la.) 217 N. IV.

557. Erickson vs. Webber (S. Dak.) 324 N. IV. 558

at 559 at 561-562. Clovney z's. Wells (Mo.) 252 S. W.

72. Todd vs. Chicago City Railroad Co. 197 III. App.

544. Sterlen vs. Bush (la.) 195 N. W. 369 at 372

Texas N. 0. R. Ry. vs. Gross (Tex.) 128 S. W. 1173.

Southern Ry, vs. Guilat (Ala.) 48 S. W. 472. In re:

Huston 163 Cal. 166 124 Pac. 852. Ferrari z's. Beaver

Hill Coal Co. 54 Ore. 210 102 Pac. 1016 Phoenix R.

Co. vs. Landus 13 Ariz. 80 108 Pac. 247.

The case of Crouch I's. National Livestock, etc.

supra, (la.) 217 N. JV. 557, is directly in point. The

following question was propounded to the witness

in the court below:

"What in your opinion would you say caused

the death and the injury to the animals described".

The objection of the Appellant was that the ques-
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tion was hypothetical, irrelevant, incompetent and

immaterial and based upon facts not in the record

or at least not founded on a sufficient state of facts

in the record. The Court at page 561 after em-

phatically pointing out that the question was a clear

invasion of the province of the jury and was in that

respect improper in that it left nothing for the de-

termination of the jury, said:

"Such a question has been repeatedly condemned
by this Court ***** but it is contended, however,
that the objection to the testimony was insufficient

to raise the question now urged. We have recognized

as a general rule that the objection that evidence
is irrelevant, incompetent and immaterial is not suf-

ficient to raise a specific objection on appeal. We
are disposed to hold that the objection as made was
too general to raise the question now urged by Ap-
pellant."

Another case directly in point is that of Clooney vs.

Wells supra (Mo.) 252 S. W. 72 wherein the Court,

discussing an exactly similar situation, said:

''But aside from all this the only objection to the

testimony below was 'I will object to this as calling

for a conclusion'. The objection now urged is that

it invaded the province of the jury. No such ob-

jection was made on the trial. Parties cannot shift

their position. As no objection was made on the

trial it was waived and cannot be urged now."
(Citing Gaty vs. United Rys. Co. 227 S.W. 1041)
"wherein the court said on page 1046 'additional

objections are now urged but as they were not made
at the time the evidence was received they were
waived and cannot be considered'."



—10—

HYPOTHETICAL QUESTION NOT OBJEC-

TIONABLE ON ANY GROUNDS STATED IN

OBJECTION.

A mere casual review of the record herein and of

the hypothetical question propounded shows that the

question propounded was not in any way objectionable

on any of the grounds stated in the objection of coun-

sel. Indeed, that is so true that counsel for Appellant

in their brief do not even intimate that it was objec-

tionable upon any of the grounds stated in the ob-

jection, but insist that it was objectionable because it

invaded the province of the jury and intimate that

special rules of evidence are applicable to war risk in-

surance cases in the following language:

''It has become well established that an expert

should not be permitted to express an opinion upon
the exact point for jury determination and with

specific reference to war risk insurance suits 'the

experts ought not to have been asked or allowed

to state their conclusions on the whole case.'
"

(Appellant's brief pp. 9 and 10.)

RULING IN THE CASE OF United States vs.

White 77 Fed. (2nd) 757.

It is true that this court in an opinion rendered May

20th, 1935 in the case of United States vs. White 77

Fed. (2nd) 757 reversed and remanded for a new

trial a cause because there was propounded to two

doctors a hypothetical question calling for their opin-

ion as to whether the insured was totally and per-

manently disabled at the time of his discharge even

though no objection was made to the question in the

lower court and no assignment of error was predicated
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thereon and this court assigned as authority for their

holding in that respect Rule 11 of this court.

We respectfully submit that there is nothing in

Rule 11 to do more than to authorize this court to

ignore the failure of Appellant to make an assignment

of error and that there is nothing whatever in said

rule authorizing this court to take cognizance of an

objection raised for the first time on appeal or to

obviate the necessity of an Appellant making a proper

objection in the lower court procuring the ruling there-

on and noting an exception thereto.

If no objection was made in the lower court, we

respectfully submit that the lower court could not be

in error because the lower court made no ruling that

could be considered erroneous. Before an error can

be plain or exist at all there must have been some

cXt to constitute the error. To say that a trial court

must watch the record in the trial of a law suit and

permit no improper evidence to go in regardless of

whether objections are made or not, is to say that it

is the duty of the lower court to try the cause as counsel

for both sides.

To follow the White decision is to do away entirely

Vvith the necessity (jf making objections or noting ex-

ceptions or assignments of error or specifications of

error. Surely this cannot be the intention of this court.

It occurs to counsel for the Appellee that there must

have been something in the record of the case of

Lnitcd States vs. White which necessitated sending

that cause back fc^r a new trial and that it was the

intention of this court to point out to the lower court

lor the ])urpose of a new trial error committed in
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order that it might not be committed upon the re-

trial. However, if the intention of this court was as

it appears from the face of the opinion in the case of

United States vs. White, supra, then it is contrary

to all of the decisions available to counsel for Appellee.

THIS IS AN ACTION AT LAW

Contrary to the inference contained in the quota-

tion from the brief of the counsel for the appellant

that special rules should apply to war risk insurance

cases, it has been decided by the Supreme Court of

the United States on several occasions that an action

on a War Risk Insurance policy is a plain and simple

action at law and the same has likewise been decided

by this court. United States z's. Fitch 256 U. S. 547 65

L. Ed. 1084 41 Sup. Ct. Rep. 568. United States vs.

McGovern 299 Fed. 302 affinning 294 Fed. 108, zvrit

of error dismissed, 45 S. Ci. 351 267 U. S. 608 69

L. Ed. 812. Laze vs. United States 266 U. S. 494 45

S. Ct. 175 69 L. Ed. 401 reversing (CCA. 1924)

299 Fed. 61 zvhich reversed (D.C 1923) 290 Fed.

972. Crouch vs. United States 266 U. S. 180 69 L.

Ed. 233 45 Sup. Ct. Rep. 71.

As Mr. Justice Brandeis said in the case of Lazv vs.

United States, supra, 266 U. S. 494 45 S. Ct. 175

69 L. Ed. 401:

"This is an action at law, brou':^ht in the Federal

court for Montana, on a contract for insurance is-

sued under the War Risk Insurance Act *****.
"The jurisdiction possessed was that to be exer-

cised in accordance with tlie laws governin;^ the

usual procedure of the court in actions at law for

money compensation."
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under "the usual procedure of the court in actions

at law for money compensation" an Appellate court

never takes cognizance of an objection raised for the

first time on an appeal and will not hold the lower

court in error when that tribunal was not called upon

to make a ruling by which it could get into error.

Hanua rs. Maas 122 U. S. 24 7 S. Cf. 1055 30 L. Ed.

1117. Turner vs. Vatcs 16 Hon'. (U. S.) 14 14 L.

Ed. 824. Springfield F. & M. Ins. Co. vs. Sea 21

Wall (U. S.J 158 22 L. Ed. 511. New Orleans, O.

& G. IV. R. Co. vs. Lindsay 4 Wall 650 71 U. S.

243 18 L. Ed. 328. Mechanics Bank of Alexandria

vs. Seaton 1 Pet. 299 7 L. Ed. 152. Hoyt z's. U. S.

10 How. 109 13 L. Ed. 348. Doivney vs. Hieks 14

Hozv. 240 14 L. Ed. 404. U. S. vs. Moreno 1 Wall

400 17 L. Ed. 633. Pomeroy vs. State Bank of In-

diana 1 Wall 592 17 L. Ed. 638. Sehnchardt vs. Allen

1 Wall 359 17 L. Ed. 642. Cavanzos vs. Trevino 6

Wall 773 18 L. Ed. 813. Williams vs. Kirtland 13

Wall 306 20 L. Ed. 683. Stebbins z's. Dnncan 108

U. S. 32 2 Sup. Ct. Rep. 313 27 L. Ed. 641. Burley

vs. German American Bank 111 U. S. 216 4 Sup. Cf.

Rep. 341 28 L. Ed. 406. Bclk I's. Meagher 104 U.

S. 279 26 L. Ed. 735. Holmes vs. Goldsmith & Co.

147 U. S. 150 13 S. Ct. Rep. 288 37 L. Ed. 118. Her-

encia vs. Guzman 219 U. S. 44 31 Sup. Cf. Rep. 135

55 L. Ed. 81. Hoyt. vs. Hamburi^ 128 U. S. 584 9

S. Ct. 176 32 L. Ed. 565. Stoddard 7's. Chambers

2 Hozv. 284 11 I,. FaI. 269. Renner vs. Columbia

Bank 9 Wheat 581 6 E. Ed. 166.

In all of the above cited cases the Supreme Court
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since the very earliest times and on down to the pres-

ent day has followed the old well established rule that

nothing which occurs in the progress of the trial be-

low can be assigned as error in the Appellate court

which was not called to the attention of the court

below and decided by it and when^ specific objections

are made to the admission of evidence the court has

a right to assume that all others are waived and

proceed with the case accordingly.

There are literally thousands of federal and state

court cases announcing the same rule. Corpus Juris

states the rule as follows

:

"Objections to the admission of evidence cannot

be raised for the first time on appeal and the rule

is api)licable whatever may be the grounds which
render the evidence inadmissible." 3 C. J . dU6'.

and to this rule they actually cite thousands of cases.

The rule applies as well to the reception of opinion

evidence and the allowance of hypothetical questions.

Herencia vs. Gu::iiiaii 219 U. S. 44 31 Sup. Ct. 135

55 L. Ed. 81. Wabash Screen Door Co. vs. Black

126 Fed. 721. Sigafus vs. Porter 841 Fed. 430.

EVIDENCE AMPLY SUSTAINS THE VERDICT.

All of the assignments of error other than the assign-

ment heretofore discussed and predicated upon opinion

evidence are based upon the assertion that the evi-

dence does not justify the verdict.

Appellee enlisted September 20th, 1917 and was

discharged July 30th, 1919. (R. p. 61-62). Shortly

after enlisting and while on his way from Camp

Gettysburg to Camp Green he became sick, was

nauseated, vomited and had diarrhea and was dizzv.
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Upon arrival the first night he vomited all night

and had to go to the latrine several times and went

on sick report the next morning but was marked

'"duty" and went out and attempted to do "duty" but

had to drop out of formation and sit down. His

drill sergeant ordered him back in line and the first

sergeant overruled him and appointed a corporal and

a private to take him over to the infirmary and he

was taken to the infirmary but again marked "duty".

He went out the next morning and kept on trying

to do "duty" as a soldier and after a few days he be-

came better. He made two or three more trips to

the infirmary. He was sick for three or four days.

(R. p. 34-35.) Thereafter and while at Camp Green

he got the mumps and reported to the infirmary. The

doctor said there was nothing wrong with him and

sent him back to "duty" in the morning but he re-

turned again to the infirmary in the afternoon and

was again examined and again marked "duty", and

given castor oil. He went back to "duty" but was

feeling so sick he was unal)le to do "duty". (R. p.

36.-37.) The next morning the mumps had gone down

on him and he reported back to the infirmary and

the doctor admitted that he had had mumps but stated

that he was over them and marked him "duty". His

condition at that time is described by a buddy who

was with him and who did a portion of his work

v.'hile he had the mumps ( R. p. 66) as follows:

'I observed with reference to his nuimps after

that that he was swollen at the neck, and he was
swollen at tlie groin, below. We were in the same
Camp together. As to what I oljserved \',iL]'! refer-
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ence to his testicles, they were swollen up. As to

what occurred with reference to any treatment

of the mumps, he went over to the infirmary on a

sick call, and they marked him 'duty'." (R. p. 67.)

And again:

"I stated that Carl walked straddle legged and
that he had a swelling in his neck, and he had a

swelling in his groin and that his testicles were
swollen. ***** J (^j(-| ggg ^ medical officer in

that infirmary make an examination of his groin

or testicles; that was at the time I reported at the

infirmary with him, some time in April *****
A medical officer asked him if he had been injured.
***** The medical major said that he had had
the mumps but that he was then over them." (R.

pp. 82 and 83.)

While in this condition he was compelled to do

duty and was compelled to carry his entire equipment

about two miles on a march when they entrained

for Camp Merritt. (R. p. 38.) His pack and equip-

ment weighed 73 pounds. (R. p. 39.) Thereafter he

was sick on the train for two days and laid on his

bunk all the time. (R. p. 39.) Immediately upon ar-

rival at Camp Merritt he went to the barracks and

went to bed and on an inspection the next morning

by a doctor he was marked ''quarters" and remained

in bed for another two days and remained in "quar-

ters" until he went to Hoboken to go overseas. (R. p.

40.) Thereafter and while at St. Mihiel sector on

the 14th of September, he was gassed. He had been

out over 48 hours and was very near to exhaustion,

so much so that they detailed a special guard to watch

him to see that he had his respirator on properly and

the next day after being gassed he began vomiting,

was sick and had diarrhea and remained sick and

had a sore chest for more than a week or ten davs.
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(R. p. 42.) Later and again while up in the Argonne

he was gassed several times in the middle of October

and continued vomiting frequently for several days

thereafter and had the diarrhea continuously from

then on until after the Armistice. (R. pp. 42-43.)

\Miile in the Argonne and while driving a supply

wagon a shell hit under the wagon cutting the brake

rod and dug a big hole in the road, tore parts of

the wagon off, the shell going through the side part

and the end-gate in the wagon and blew off part of

the end-gate and the team went to the bottom of

the mountain and the Appellee was mixed up with

the rations at the bottom of the mountain. (R. p. 70.)

The witness who saw the transaction stated that he

did not see the Appellee for four or five days there-

after and described his condition five days there-

after as follows:

"I said I didn't see him again for about five

days. As to his condition when I saw him after

that. He was up. If }ou would ask him anything
he would flutter, his hands would go, he would
stutter, and at numerous times I would ask him
for rations, when we were dishing out rations his

hand would shake like that (Indicating), and he

would stutter, hands shake, and looked like a man
that was about twenty years older. Prior to this

occurrence Carl did not stutter that I know of."

(R. p. 70.)

After the Armistice and while up in Luxemburg the

Appellee had an attack of influenza and was laid up

for four or five days with the flu. (R. pp. 43-44.)

Another buddy who served with him overseas and

time he was under actual shell fire when they were

who saw him frequently described the periods of
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up for the first time at Chateau Thierry for 39

days, Sandy A sector for 39 days and St. Mihiel

sector for 10 days. This witness described the con-

dition of the Appellee while up at the front as that

of an evident shell shock and said:

"As I remember Noble he was alwa3^s riding a

mule, and he was a man of a highly nervous dis-

position, that is, he was in the Argonne." (R. p.

109.)

'T will describe how he appeared up there and
how he acted. He acted like if it was too much
of a nervous strain for him. He was shell shocked
in our opinion. (R. p. 110.)

"When I saw him he vv^as sitting on that mule.

He was always yelling at the men, and spitting all

over himself. He would get so excited he was wild.

He would curse anybody that would interfere with
his work, I presume. I have seen him curse offi-

cers, which he could get court martialed for. He
was a likable fellovv\ He would have cursed Gen-
eral Pershing. His main purpose was to get those

wagons up there whether it killed him." (R. p. 111.)

"He was practically gray haired then. As to

whether it was that way when I first saw him in

November, I will sav it was a dark brown." (R. p.

111.)

When coming home on the boat immediately prior

to his discharge this witness described his condition

as follows

:

"It was generally the same as he was in the

war in the Argonne. He was nervous and awfully
temperamental, and he stuttered a lot. He was
nerve racked; he did not have any nerves. He
looked a lot older. In fact we considered him the

old man when we came home." ***** "That
was the condition he was in when he was dis-

charged." R. pp. 115-116.)
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In addition to this the Appellee described his con-

dition just before discharge as follows:

"I was rather nervous, soft, couldn't stand much
exertion. In fact I hadn't been doing- a great deal

of exertion. I was short of breath and the veins

in my neck would throb and m}^ ears would throb

and I would have palpitation." (R. p. 45.)

Immediately upon coming home he attempted to

do some work plowing, concerning which he testified:

"I was plowing and would find myself rigid and
stiff on the plow. I would relax and before I would
go thirty rods I would be the same condition, just

as tight as a fiddle string." (R. p. 47.)

Speaking of his work he said:

"It would be interrupted by sleepless nights. My
heart would get to palpitating and the bed would
shake, and when I wouldn't work I wasn't troubled

much. ***** J would be restless and my heart

would pound and I could feel the bed shake. After

I had gone to sleep I would have these nightmares,

troubled dreams. Most of them were connected up
with hearing men hollering. These fellows had
liquid fire on them and were hollering. I would
want the fire put out. I imagined I had it on

myself sometime." (R. p. 49.)

This is the condition the man was in when dis-

charged from the army and prior to his discharge.

Surely a condition of total disability which his sub-

sequent history shows remained with him permanent-

ly. The testimony of each and every witness both

medical and lay shows that this condition existed

at all subsequent times. Palpitations of the heart so

])ositively described is shown by the testimony of Dr.

Allred to be an indication that he had myocarditis

at that time. (R. p. 202.)

The testimony of Dr. E. S. Porter as to his ex-
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amination made of him as early as February 1923

indicates that his heart trouble existed then and that

its principal manifestation was the palpitations and

shortness of breath that the man described as having

before his discharge from the army. Dr. Porter said

:

"The heart was unable to respond to ordinary

exertion in the normal manner. That is, ordinary

exertion would bring on this pain and shortness of

breath and palpitation, weakness. I think I diagnosed

his case at that time as valvular heart disease."

(R. p. 25.)

The manner in which these disabilities have affected

the Appellee, preventing him from doing any work

since his discharge from the army are graphically

set forth in the testimony.

WORK RECORD INCONSEQUENTIAL.

Much is made by counsel for Appellant of what

they term "the work record of Appellee" after his

return from the army. Naturally one who so per-

sistently "stuck to his guns" under adverse condi-

tions despite- sickness and physical handicaps as to

attract the attention of his superior officers to the

extent that they cited him for devotion to duty (R.

p. 63) cannot be expected to come home and lay

down without making an effort to get by despite the

physical handicaps that he brought home with him.

This man came home and attempted to carry on but

very soon found that he could not do so. To fairly

appraise the situation one must take into considera-

tion the situation under which the Appellee's testi-

mony was given. His testimony was taken by way of

deposition some sixteen months before the trial (R.
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p. 30) and he remained in such precarious condition

that at the time of trial he was unable to be there,

CR. p. 29) so that it was impossible for him to take

the stand to refute certain inferences sought to be

drawn from evidence introduced. This man owned a

larg"e farm before he went into the armv which his

brother was farming during his absence. (R. p. 48.)

Counsel for Appellant states that upon his return

from the army in the year 1919 he began doing work

plowing and seeding. Obviously this is incorrect. He

didn't get out of the army until July 30th, 1919 (R.

p. 62.) At that time the spring plowing and seed-

ing would have all been done. Nothing remained to be

done except harvesting the crop that had previously

been put in by his brother. It is true that the testi-

mony of the Appellee (R. pp. 47-48) might give one

a wrong impression unless carefully read but at the

bottom of the page it is shown conclusively that he

was speaking of the spring of 1920 rather than 1919

and that upon his arrival home from the army the

harvesting was practically all done, (R. p. 49) and

it was in that fall that he attempted to do some plow-

ing but his heart woud get to palpitating and he had

sleepless nights. When he didn't work he wasn't trou-

bled and when he did work he would be restless. His

heart would pound and he could feel the bed shake.

He had nightmares and troubled dreams most of which

were connected up with hearing men hollering because

they had liquid fire on them. He would be trying t€

put out the fire and imagined that he had the fire on

himself. (R. p. 49.) The next spring his brother

again put in the crop but the Appellee himself was
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unable to be of any help as the same condition pre-

vailed that had prevailed previously. (R. p. 40.) The

fact is that most of the work was done prior to the

time Carl got back from the army. That is, all of

the summer fallowing was done prior to his return

from the army. Nothing was left to be done except

the seeding. (R. p. 175.) His brother testified:

"As to whether I had any help to put that crop

in that spring, I put that crop in practically all

myself. Carl did not do anything towards put-

ting in the crop other than what I have already testi-

fied to." (R. p. 176.)

The testimony to which he referred was to the ef-

fect that Carl attempted to drive the team some in

harrowing but that he could stand it only for a while

and then would have to quit and would lay off.

That he might work a day at a time some of the

time and maybe couldn't work a full day. If he

worked longer than a day he would be completely

worn out. (R. p. 175.) Then as to the summer fallow-

ing that was done in 1920, the brother did all of the

summer fallowing. Carl did none of the work of sum-

mer fallowing that fall. (R. p. 177.) In the spring

of 1921 there was some spring wheat to be planted.

It took about two days to plant it. Carl started it

and worked about a half day and had to quit and

his brother finished it up. (R. p. 177.) In the sum-

mer of 1921 his brother and Bert Ingram did what

summer fallowing was done and the seeding was done

by Bert Ingram and in the spring of 1922 what

spring wheat was seeded was put in by his brother

and another man. (R. pp. 178-179.) In 1922 in the
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spring he did do some work but he got sick and had

to lay off according to his brother's testimony (R.

p. 179) and the result was that from that time on

he never again attempted to do any work (R. p. 53).

It will be noted from the testimony that the farming

operations on the Appellee's farm never paid during

any of the time that he was attempting to do any

work or have anything to do with the work, (R. pp.

48-58) and that it was only in the year 1923 after

he quit attempting to do anything that the ranch

showed any appreciable return. (R. p. 57.) At that

time it will be remembered he had been to Dr. Larson

for treatment in June, 1922 and July, 1922, (R. p. 60)

and in January or February of 1923 consulted Dr.

Porter of Lewistown (R. p. 61) and was by him

sent to the hospital in Helena for treatment (R. p.

24) and was there for at least six weeks (R. p. 54)

during all of the time that the spring wheat crop

was being planted, he getting out of the hospital

in May or June of 1923 (R. p. 54) and at the end

of the year was in such physical shape that he was

sent to the St. Paul Hospital and remained there

for thirteen or fourteen months. (R. p. 54.) Thus

we see that the only time when the ranch showed a

profit he was in the hospital and in no physical con-

dition to do anything. The testimony is clear that

he attempted to do nothing whatever after the year

1922. (R. p. 53.) Certainly it cannot be said simply

because a man owned a ranch before he went into

the army that it is impossible for him to become

totally and permanently disabled if he turns the ranch

over to someone else and they pay him as rental a
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But that is exactly what would have to be decided to

hold that the work record of the Appellee negatives

the fact tliat he was totally and permanently disabled.

There is not the slightest iota of evidence offered

bv the Appellant to contradict any of this testimony

and a half dozen or more witnesses \Aere called by

the Appellee who corroborated him in every detail in

this respect. The only evidence offered by the Gov-

ernment in refutation of any of the Appellee's case

was a bank account which in the first place wasn't

even shown to be the bank account of Appellee (R.

p. 261) and showed only the total deposits made over

a period of years by someone in this account. There

wasn't any evidence offered whatever to show that

if the bank account was that of the Appellee that any

of the money was derived from any occupation that

he was engaged in. or was the result of any services

that he had performed or anything in the world to

connect the bank account or tlie deposits made therein

with the Appellee. As pointed out above the Appellee

was in such physical condition .at the time of the

trial he could not take the stand to testify. It is as

reasonable to suppose that all of the funds therein

deposited were the result of an inheritance or some

other source as it is to suppose that they came from

the result of labor. As a matter of fact the record

shows that he was compelled to dispose of a good

deal of the property that he had prior to his enlist-

ment in the army. For instance he had to sell all of

his cattle because he didn't feel able to take care of

them. ( R. p. 58) also some eight or ten head of
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horses. (R. p. 59.) The jury undoubtedly gave this

evidence just what weight it deserved—absolutely

nothing. To say that a man who has $50,000 in the

bank can't become totally and permanently disabled

is to say something that on the face of it is not true,

or to assume that a person who has deposited some

$20,000 in the bank in the course of eight or ten years

acquired all of that money as a result of personal work

is to assume something that isn't true. We know as a

matter of fact that during that time a large portion

of that money was paid to him as compensation by

the Government. As a matter of fact if the Govern-

ment paid him total and permanent disability from

the date of discharge it would have paid him a total

of $25,000 by that time and during the period of time

covered by this account because he did not put in

application for his compensation until after the bank

account had been started in 1923 (R. p. 60) and the

Government then would have paid his compensation

back to the date of discharge. So that if he put

nothing else in his bank account other than the com-

pensation paid to him by the Government then he

wouid have accounted for practically all of the money

or at least the greater portion of it.

Our Supreme Court has laid down the rule that

must be applied. Their language is:

"Total and permanent disability is to be con-

sidered reasonably and having regard to the cir-

cumstances of each case; that which sometimes re-

sults in total disability may cause slight incon-

venience under other conditions. Some are able to

sustain themselves without serious loss of produc-

tive power against injury or disease sufficient
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totally to disable others." Lumbra I's. U. S.

290 U. S. 551 78 L. Ed. 492.

The reason, justice and good sense behind this

language of the Supreme Court is very evident in this

case.

''That which sometimes results in total disability

may cause slight inconvenience under other condi-

tions"—how applicable here are these words. A man

slightly ill is not given treatment—is sent back to

"duty"—struggles along and attempts to do so—be-

comes a prey for other diseases because of his weak-

ened physical condition which probably could have

been obviated under other circumstances and under

other conditions if he had received treatment—not

having received treatment he becomes the victim of

mumps which under proper conditions and circum-

stances would not have been particularly disabling

—

he receives no treatment—therefore, they were allowed

to go down on him which in itself might not be

particularly disabling under other circumstances—still

he is not given treatment—is compelled to do "duty"

—

to pack a 73 pound pack on a two mile hike—it com-

pletely knocks him out—still receiving no treatment

—

is sent overseas and encounters gas with very virulent

effects because of the circumstances that preceded the

gassing, had they not been present, and had they not

existed, the gas might not have been particularly dis-

abling but which, because of the conditions and these

particular circumstances, became extremely disabling

—

he goes on and is gassed again—is blown up by a

high explosive shell—all of which because of the par-

ticular conditions existing and because of the dis-
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tinctive "circumstances of this case", brought about

the pronounced condition of shell shock described by

his buddies and made him turn an old man overnight

and left him nerve wracked, the victim of hellish

nightmares and dreams sufficient to upset even a well

man and left his weakened constitution, impaired by

internal abnormalties, his heart overtaxed and strained

beyond the point w^iere he could work without endan-

gering his life—his mind and nerves completely

wracked—in fact left him the total wreck he was in

the eyes of all who saw him.

CONXLUSION

Xo error was committed by the lower court in

the admission of the opinion evidence assigned as

error in that the objections now urged were not

raised in the court below and are raised for the first

time on appeal. The evidence amply sustains the ver-

dict and is uncontradicted. Consequently the decision

of the lower court should be affirmed.

Respectfully submitted,

MOLUMBY, BUSHA & GREENAN,
Attorneys for the Appellee.
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APPEARANCES.

For Taxpayer:

JOHN C. ALTMAN, Esq.

For C'omm'r:

W. FRANK GIBBS, Esq.

Docket No. 56815

PHILIP N. LILIENTHAL,
Petitioner,

vs.

('0]\rMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES.

1931

Apr. 20—Petition received and filed. Taxpayer no-

tified. (Fee paid)

" 20—Copy of petition served on General

Counsel.

Jill. 31—Answer filed by General ('onnsel.

Aug. 8—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1934

Apr. 18—Hearing set week of July 2, 1934 at San

Francisco, California.
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1934

Jul. 5—Hearing had before Mr. Morris on merits.

Submitted. Stipulation of facts filed. Peti-

tioner 's brief due August 25, 1934.

Respondent's brief due 9/10/34—Peti-

tioner's reply due 9/25/34.
'

' 17—Transcript of hearing of July 5, 1934 filed.

Aug. 6—Motion for extension to 9/10/34 to file

brief filed by taxpayer.

" 7—Motion for extension to 9/10/34 to file

brief granted.

Sep. 4—Brief filed by General Counsel.

" 8—Brief filed b}^ taxpayer. 9/10/34 copy

served on General Counsel.

" 28—Memorandum opinion rendered, liOgaii

Morris, Div. 14. Judgment will be entered

for the respondent.

" 29—Decision entered, Div. 14, Logan Morris.

Dec. 17—Petition for review by U. S. Circuit Court

of Appeals (9) with assignments of error

filed by taxpayer.
'

' 17—Proof of service filed by taxpayer.

1935

Jan. 24—Motion for 30 days extension to complete

record filed by taxpayer.

'' 24—Order enlarging tune to March 18, 1935

for preparation of evidence and delivery

of record entered.

Feb. 11—Agreed statement of evidence lodged.

" 11—Praecipe with proof of service thereon

filed.

" 12—Agreed statement of evidence approved

and ordered filed. [1*]
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United States Board of Tax Appeals

Docket No. 56815

PHILIP X. LILIENTHAL,
Petitioner,

vs.

(COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

Th(^ above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Tommissioner of Internal Revenue in his notice of

deficiency (IT:AR:E-1-JHU-60D) dated March 9,

1931, and as a basis of his proceeding, alleges as

follows

:

I.

The petitioner is an individual, witli liis place of

business at No. 2 Pine Street, San Francisco,

California.

II.

The notice of deficiency (a copy of which is

attached hereto and marked Exhibit "A'') was

mailed to the petitioner on March 9, 1931.

III.

The taxes in controversy are individual income

taxes for the calendar year 1927 and for the sum

of $38,107.54 ; the entire amount of said taxes is in

dispute. [2]
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IV.

The determination of tax set forth in said notice

of deficiency is based upon the following errors

:

1. The determination by the Commissioner that

Ruth H. Lilienthal, the wife of petitioner (peti-

tioner and said Ruth H. Lilienthal having filed a

single joint income tax return for the calendar year

1927) realized during the calendar year 1927 taxable

capital net gain in the sum of $556,449.12 in connec-

tion with the exchange hy said Ruth H. Lilienthal

of 4400 shares of common stock of Southern Cali-

fornia Gas Company, of the par value of $25.00 per

share, for $260,609.12 cash and Southern California

Gas Corporation Collateral Trust Gold Bonds 5%,

Series due 1937, of the par value of $339,500.00. In

this behalf, petitioner sets forth that said exchange

was made in pursuance of a plan of reorganization

(as defined in Section 203 (h) (1) (A) of the Reve-

nue Act of 1926) and that hy virtue of the provi-

sions of Section 203, subdivision (b) (2) and sub-

di^dsion (d) (1) of the said Act of 1926, the taxalile

gain to said Ruth H. Lilienthal to be recognized

upon such exchange is limited to the amomit of cash

received by her. Accordingly, the taxable capital

net gain realized by said Ruth H. Lilienthal in con-

nection with said exchange was the sum of $260,-

609.12, and no more, as was reported by petitioner

in the single joint income tax return as originally

filed for the year 1927.

V.

The facts upon which petitioner relies as the basis

of this proceeding are as follows:
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1. During the entire calendar yeav 1927, peti-

tioner and Ruth H. Lilienthal were, and now are,

husband and wife and living [3] together as such.

Pursuant to the provisions of Section 223, subdi-

vision (b) of the Revenue Act of 1926, petitioner

and said Ruth H. Lilienthal did elect to make a

single joint income tax return for the calendar year

1927 and in accordance with such election, ]:)etitioner

did, within the time and in the manner required by

law, execute and file an income tax return, wherein

there Avas included the income of petitioner and of

said Rutli H. Lilienthal, his wife, for the calendar

year 1927.

2. lu June, 1920, said Ruth H. Lilienthal ac-

quired by gift from Abraham Haas, 1000 shares of

common stock of Southern California Gas Com-

pany, of the pai- value of $100.00 per share. Said

Abraham Haas died in August, 1921, and the said

1000 shares of stock were included in the gross

estate of Abraham Haas at a valuation of $15,000.00

for Federal Estate Tax purposes, upon the ground

that the traiLsfer of said shares of stock by Abraham

Haas to Ruth H. Lilienthal was made in contempla-

tion of death. On August 11, 1921, said Ruth H.

J^ilientba] acquired by l)equest and inheritance from

said Abraham Haas, 100 additional shares of com-

mon stock of Southern California Gas Company, of

the i>ar value of $100.00 per share, and said 100

shares of stock were included in the gross estate of

Abraham Haas at a valuation of $1500.00 for Fed-

eral Estate Tax purposes. In November, 1926, said
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Ruth H. Lilienthal received in exchange for said

1100 shares of common stock of Southern California

Gas Company, of the par value of $100.00 per share,

4400 shares of common stock of said Southern Cali-

fornia Gas Company, of the par value of $25.00 per

share. By virtue of the foregoing, the cost basis to

said Ruth H. Lilienthal, for income tax purposes,

[4] of said 4400 shares of common stock of Soutli-

ern California Gas Company was and is the sum of

$16,500.00. Said Ruth H. Lilienthal continuously

held and owned said shares of common stock of

Southern California Gas Company from the time

of their acquisition by her as aforesaid, until

November, 1927.

3. In the year 1927, there were two existing

corporations, viz. Southern California Gas CO.M-

PANY and Midway Gas Company. In pursuance

of a plan of reorganization, a third corporation was

organized in the year 1927 known as "Southern Cali-

fornia Gas CORPORATION"; this latter corpora-

tion acquired, during the year 1927, in excess of

ninety-five per cent of the issued and outstanding

capital stock of Midway Gas Company for cash

and its bonds, viz: Bonds of Southern California

Gas CORPORATION. This new corporation, viz

:

Southern California Gas CORPORATION, also ac-

quired, during the year 1927, in pursuance of the

foregoing plan of reorganization, 319,116 shares of

common stock of Southern California Gas COM-
PANY for cash and its bonds, viz : Bonds of South-

ern California Gas CORPORATION. At the time
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of the acquisition by Southern California Gas COR-
PORATION of said 319,116 shares of common stock

of Southern California Gas COMPANY, the issued

and outstanding- shares of stock of Southern Cali-

fornia Gas COMPANY consisted of 320,000 shares

of conunon stock and 166,879 shares of preferred

stock, and each of said classes of stock, to-wit : Said

common stock and said preferred stock of Southern

California Gas COMPANY constituted "voting

stock" and had full and equal voting privileges.

That said Southern California Gas CORPORA-
TION, in pursuance of said plan of reorganization,

acquired more than a majority (and to-wit: in excess

of Qb per cent) of the voting stock of said Southern

California Gas Company. That [5] at the time of

said acquisition, said Southern California Gas

('OMPANY had no shares of stock issued or out-

standing or authorized other than as above set forth,

and had no shares of stock issued or outstanding

or authorized which did not constitute voting stock

or which did not have full and equal voting

privileges.

4. During the month of November, 1927, said

Ruth H. Lilienthal, in pursuance of the foregoing

j)lan of reorganization, exchanged said 4400 shares

of common stock of Southern California Gas COM-

PANY of the par value of $25.00 per share, ac-

quired and owmed by her as aforesaid, for the net

sum of $260,609.12 cash and $339,500.00 par value

of collateral trust gold bonds 5% series due 19:>7,

of Southern California Gas CORPORATION.
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VI.

That during the calendar year 1928, x^etitioner

paid to the Collector of Internal Revenue at San

Francisco, the sum of $43,235.16 as and for income

taxes due from petitioner and his wife, Ruth H.

Lilienthal, computed on the aggregate income of

petitioner and said Ruth H. Lilienthal for th(^

calendar year 1927.

WHEREFORE, your petitioner prays that this

Board may hear the proceeding and determine

that there is no deficiency in income taxes herein,

and for such other and further relief as may he

meet and proper in the premises.

JOHN C. ALTMAN
RICHARD S. GOLDMAX

Counsel for Petitioner,

615 Russ Building,

San Francisco, California. [6]

State of California,

City and County of San Francisco.—ss.

Philip N. Lilienthal, })eing first duly sworn, de-

I^oses and says:

That he is the petitioner above named; that h(*

has read the foregoing petition and is familiar with

the statements contained therein and that the facts

stated are true.

PHILIP N. LILIENTHAL

Subscribed and sworn to before me this 13th day

of April, 1931.

[Seal] LOUIS WIENER
Notary Public in and for the City and County of

San Francisco, State of California. [7]
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EXHIBIT '^A"

TEEASURY DEPARTMENT
Washington

Office of

Commissioner of Internal Revenue

Address Reply to

Commissioner of Internal Revenue

and refer to Mar. 9, 1931

.Mr. Philip N. Lilienthal,

2 Pine Street,

San Francisco, California.

Sir:

You are advised that the determination of your

tax liahility for the yearCs) 1927 discloses a defi-

ciency of $38,107.54, as shown in the statement

attached.

In accordance with section 274 of the Revenue Act

of 1926, notice is hereby given of the deficiency men-

tioned. Within sixty days (not counting Sunday as

the sixtieth day) from the date of the mailing of this

letter, you may petition the United States Board of

Tax Appeals for a redetermination of your tax

liability.

However, IF YOU DO NOT DESIRE TO PETI-

TION, you are requested to execute the enclosed

auTcement form and forward it to the Commissioner

of Internal Revenue, Washington, I). C, for the

attention of IT:C:P-7. The sig-ning of this agree-

ment will expedite the closing of your return (s) hy

X)ennitting an early assessment of any deficiency

and preventing the accumulation of interest charges,
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since the interest period terminates thirty clays after

filing the enclosed agreement, or on the date assess-

ment is made, whichever is earlier ; WHEREAS IF

NO AGREEMENT IS FILED, interest will accu-

mulate to the date of assessment of th(^ deficiency.

Respectfully,

DAVID BURNET,
Commissioner.

By J. C. WILMER
Deputy Conmiissioner.

Enclosures

:

Statement

Form 882

Form 870 [8]

IT:AR:E-1

JHU-60D
In re : Mr. Phili|) N. Lilienthal,

2 Pine Street,

San Francisco, California.

Tax Liability

Year—1927
Tax Liability—$81,342.70

Tax Assessed—$43,235.16

Deficiency—$38,107.54

The report of the internal revenue agent in charge

at San Francisco, California, covering an investiga-

tion of your income tax liability for the year 1927

has been reviewed by this office and approved with

the following exceptions

:
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Profit from the exchange of stock of the South-

ern California Gas Company for cash and bonds

of the Southern California Gas Corporation has

been adjusted.

The net tax previously assessed is $43,2l'5.16 in-

stead of $43,239.66.

The adjustment of these items increases the defi-

ciency indicated by the report from $1,114.74 to

$38,107.54.

The deficiency was determined as follows

:

Ordinary net income reported on return $ 64,451.57

Capital net gain reported on return 305,579.77

Total net income reported

Add:

1 . Dividends

2. Losses disallowed

3. Capital gain

$ 1,200.00

5,550.00

294,706.42

$370,031.34

301,456.42

Total net income adjusted 671,487.76

[9]
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Computation of Tax

Total net income adjusted

Less:

Capital net gain included

$671,487.76

600,286.19

Ordinary net income adjusted $ 71.201.57

Less

:

Dividends $60,797.78

Liberty bond interest 242.25

Personal exemption and credit

for dependents 4,300.00 $ 65.340.03

Net income subject to normal tax $ 5.861.54

Normal tax at 11/2% on $ 4,000.00 60.00

Normal tax at 3% on $ 1,861.54 55.85

Surtax on $ 71,201.57 6,276.28

Tax at 121/^% on $600,286.19 75,035.77

Total $ 81,427.90

Less:

Earned income credit $ 2.62

Tax paid at source 82.58 85.20

Total amount assessable $ 81,342.70

Tax previously assessed $43,239.66

Allowed 4.50 43,235.16

Deficiency $ 38,107.54

Explanation of Changes

1. The amount of $1,200.00 represents a distri-

bution of $4.00 a share on 300 shares of stock of

the (California Wine Association. Inasmuch as the

distribution was from earnings, the amount has

been transferred from capital gain and included in

dividends.
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2. The deduction of $5,550.00 claimed for loss

on investments in the Newland Electric Rights,

Limited, Newland Patent Rights, Limited and New-

land ^Magnets Company has heen disallowed for the

reason that the information furnished is not suffi-

cient to establish the fact that the loss was deducti-

ble in the year 1927. [10]

3. You reported as capital gain $808,201.()9 from

the exchange of stock of the Midway Clas Company

and the Southern California Gas (^ompany for

l)onds of the Southern California Gas Corporation

and cash. The amount which you reported repre-

sented the cash received. It is held that the profit

resulting to the stockholders on the exchange of

tlieii' stock in the Midway Gas (^om|)any is to be

determined in accordance with section 20)Ud)(l)

of the Revenue Act of 1926. The taxable gain in this

case cannot exceed the amount received in casli.

With reference to the exchange of stock of the

Southern California Gas Company, it is held that

this transaction does not fall within the provisions

of section 203(d)(1) of the 1926 Act. For the pur-

})ose of determining the amount of gain or loss,

the total consideration received for the stock dis-

posed of is the fair market value of the bonds as of

the effective date of the transaction, plus the

amount received in cash. Capital net gain, there-

fore, has been adjusted as follows:
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4400 shares of Southern California Gas Com-

pany (par A^aliie $25.00) exchanged for:

(a) 243.907 per $100.00 par value cash $268,297.70

(])) 308.702 per $100.00 par value

bonds (fair market value, 92) 312,406.42

Total $580,704.12

Appraised value of original stock 16,500.00

Gross profit on Southern California stock $564,204.12

Gross profit on Midway Gas Company

stock (limited to cash received) 48,781.40

Proceeds, sale of fractional bonds 287.59

Total gross profit $613,273.11

Less : Proportionate share of expenses 9,165.00

Net profit (capital gain) $604,108.11

Profit reported on return 308,201.69

Additional profit from exchange $295,906.42

Less:

California Wine Association income

ti-ansferred to dividends 1,200.00

Net increase in capital gain $294,706.42

[11]

Due to the fact that the statute of limitations will

presently bar any assessment of additional tax

against you for the year 1927, the Bureau will be
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unable to afford you an opportimity under the pro-

visions of article 1211 of Regulations 69 and/or

article 451 of Regulations 74 to discuss your case

before mailing formal notice of its determination as

l)rovided by section 274(a) of the Revenue Act of

192(3 and/or section 272(a) of the Revenue iVct of

1928. It is, therefore, necessary at this time to issue

this formal notice of deficiency.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Apr. 30, 1931. [12]

[Title of Court and Cause.]

ANSWER.

('omes now the Commissioner of Internal Reve-

nue, by his attorney, C. M. Charest, General Counsel

for the Bureau of Internal Revenue and for answer

to the petition of the al30ve-named taxpayer admits

and denies as follows, to-wit:

I, II, III. Admits the allegations contained in

paragraphs I, II, and III of the petition.

IV (1). Denies the allegations of error contained

in paragraph IV (1) of the petition.

V. Denies the allegations contained in para-

graphs V(l) to (4), inclusive, of the petition.

Denies generally and specifically each and every

allegation set forth in the petition not hereinbefore

admitted, qualified, or denied.
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WHEREFORE, it is prayed that the appeal be

denied.

(Signed) C. M. CHAREST,
General Counsel,

Biireaii of Internal Revenue.

Of Counsel:

MASON B. LEMING,
IRVING M. TULLAR,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Jul. 31, 1931. [13]

[Title of Court and Cause.]

John C. Altman, Esq., for the petitioner.

AY. Frank Gibbs, Esq., for the respondent.

MEMORANDUM OPINION.

MORRIS : The respondent having determined

a deficiency in income tax of $38,107.54 for the

calendar year 1927, the petitioner brings this pro-

ceeding for the redetermination thereof, alleging

error by reason of the respondent's failure to hold

that the acquisition of a majority of the capital

stock of Southern California Gas Company by

Southern California Gas Corporation for cash and

bonds of the latter was a reorganization under the

provisions of [14] section 203(h) (1) of the Revenue

Act of 1926, and that by virtue of the provisions of

section 203(b)(2) and (d)(1), the taxable gain to
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the petitioner's wife (petitioner and his wife having'

filed a joint return for the taxable year in ques-

tion) to be recognized upon such exchange should

be limited to the amount of the cash received by her.

The petitioner is an individual, with his phice of

l)usiness at San Francisco, California, and with his

residence at Burlingame, California.

During the entire calendar year 1927 petitioner

and Ruth H. Lilienthal were, and continuously since

said last mentioned date have been husband and

wife and living- together as such.

Pursuant to the provisions of Section 223, sul)-

division (I)) of the Revenue Act of 1926, petitioner

and said Ruth H. Lilienthal elected to make a single

joint income tax return for the calendar year 1927,

and in accordance with such election, petitioner, on

or al)Out the 14th day of March, 1928, filed with the

Collector of Internal Revenue at San Francisco,

C'alifornia, a single joint income tax return for the

calendar year 1927, whei-ein there was reported and

included the income of petitioner and of said Ruth

li. Lilienthal, his wife, for such calendar year 1927.

(Continuously from August 1921 to November

1926, said Ruth H. Lilienthal was the owner of 1,100

shares of the common stock of Southern (California

Gas (Company having a par value of $100 per share.

In Noveml)ei' 1926, she in a non-taxable exchange,

for said 1,100 shares, received 4,400 shai-es of tlie

common stocJv of said Southern California (las (Com-

pany having a par value of $25 per share and con-

tinuously owned said 4,400 shares to November 17,
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1927. Said 1,400 shares had a cost basis of

$16,500. [15]

In the year 1927 there were two existing corpora-

tions, Southern California Gas Company and Mid-

way Gas C^ompany, which were incorporated under

the laws of the State of California, on October 5,

1910, and November 11, 1911, respectively.

The Southern California Gas Company was prin-

cipally engaged in distributing natural and arti-

ficial gas to retail and industrial consumers. The

]\iidway Gas Company was principally engaged in

purchasing natural gas in the oil fields, trans-

porting it to cities and selling it to distributing com-

panies. Midway sold the bulk of its gas to Southern

California Gas Company.

Under date of October 17, 1927, an agreement was

entered into between some of the larger stockholders

of the Southern California Gas Company and the

JMidway Gas Company and a Syndicate of Bankers

composed of Chase Securities Corporation, Stone

and Webster, Hunter, Dulin and Company, and

Pynchon and Company, which agreement provided,

among other things, that (1) the Southern Califor-

nia Gas Company was to acquire the properties and

business of the Midway Gas Company for capital

stock and bonds of the Southern California Gas

Company, and (2) for the organization of a new
corporation which was to acquire all or practically

all of the common stock of the Southern California

Gas Company and all of the capital stock of the

Midway Gas Company for cash and bonds of the

contemplated new company.
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On October 4, 1927, the Midway Gas Company
adopted resolutions authorizing the sale of its prop-

erties and business to the Southern California Gas
( 'onipany. Said resolution provided that it was tlie

l)lan of the board of directors that "said common
capital stock and said bonds of the Southern Cali-

fornia Gas Company to ])e received for Midway Gas

Conqjany assets shall [16] be distributed to the

stockholders of this corporation when, as and if

received by this corporation and as soon as such

distribution ma}^ lawfully be made."

On October 17, 1927, the Southern (California Gas
( 'ompany had issued and outstanding 240,000 shares

of common stock of a par value of $25 a share, and

182,22b shares of preferred stock of a par value of

•>^25 a share. Both classes of stock had equal share

voting rights. On said date the Midway Gas Com-

pany had issued and outstanding 23,264 shares of

ca])ital stock of a par value of $100 a share, all

fidly voting connnon stock.

Oil Octobci- :>1, 1927, the Southern California Gas

(k)m])<niy acquired all of the properties and business

of tlie Midway Gas Company as of August 31, 1927,

in consideiatioii of a new issue of 80,000 shares of

its capital stock of a par value of $25 a share and

$2,942,000 face value of a new issue of bonds of said

Southern California Gas Company due in 1957, and

the assumption of Midway Gas Company's liabili-

ties. Immediately after this transaction and

throughout the remainder of 1927, the Southern

Califoi-nia Gas (V>mpany had outstanding 320,000
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shares of common capital stock, and 182,226 shares

of voting preferred stock.

In accordance with the terms of the agreement

of October 17, 1927, a new corporation, the Southern

California Gas Corporation, was organized under

the laws of the State of Delaware on November 12,

1927. Said corporation had an authorized capital

stock of $16,500,000 consisting of $7,500,000 pre-

ferred and $9,000,000 common, all of which was

issued and outstanding on [17] November 17, 1927.

Under date of November 17, 1927, the Southern

California Gas Corporation acquired under the pro-

visions of the contracts of October 17 and Novem-

ber 17, 1927, and certain deposit agreements re-

ferred to in said contracts, 23,121 shares out of a

total of 23,264 shares of capital stock of the Mid-

way Gas Company, and 239,608 shares out of a

total of 320,000 shares of the outstanding common
stock of the Southern California Gas Company, for

cash and bonds of the said Southern California Gas

Company. [Corporation]

The Southern California Gas Corporation issued,

on November 17, 1927, for the said shares of stock

of Midway Gas Company and Southern California

Gas Company, bonds having a par value of $24,-

942,000. Virtually all of the remaining $58,000 face

value of bonds of that issue were subsequently is-

sued in the acquisition of the remaining common
stocks of the two said companies. The stocks of

Southern California Gas Company and Midway Gas
Company, acquired by Southern California Gas
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Corporation, as herein set forth, were deposited

with a trustee as collateral for the ))onds issued as

partial consideration therefor.

On November 17, 1927, the board of directors of

^ridwa\' Gas Company declared a dividend of $2,-

942,000, and paid the same in Temporary Certifi-

cates of the First Mortgage and Refunding (lold

Bonds, 0%, due 1957 of Southern California (uis

Company.

These bonds were sold on November 17, 1927, at

95, and the proceeds therefrom were used by the

Southern California Gas Corporation of Delaware

in the acquisition of the stock of Midway Gas (Com-

pany and of Southern California Gas Company, as

aforesaid. [18]

On l)eceml)er 10. 1927, ^lidway Gas Company dis-

tributed the 80.000 shares of common stock of tlie

Southci'ii California Gas Company to its stock-

liolders, one of whom was Southern California Gas

Corp(U'ation. which received, as such stockholder,

79,508 of the 80,000 shares of the common stock of

Southern California Gas Company.

^lidway Gas Company did no Inisiness thereafter,

but retained its charter until March 21, 1934, for the

purpose of settling its prior years income taxes.

After the acquisition of the 319,116 shares of

the common stock of the Soutliern California Gas

Company ))y the Southern California Gas Corpora-

tion, as aforesaid, the Southern California Gas Com-

pany continued, and still does continue, its corpo-

late existence. Its operations were enlarged as it
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then had the gas gathering and transporting assets

formerly owned by Midway Gas Company. There

were some changes in its directorate and manage-

ment.

Pursuant to the agTeement of October 17, 1927,

as modified by an agreement dated November 17,

1927, said Ruth H. Lilienthal received for her 4,400

shares of common stock of Southern California Gas

Company, $260,609.12 cash and bonds of Southern

California Gas Corporation of the par value of

$389,500 and of the fair market value of $312,340.

The $260,609.12 was the amount of cash payable to

said Ruth H. Lilienthal (including proceeds of sale

of a fractional bond), after deducting $1,375 per

share brokerage, commissions and her share of other

expenses of carrying out the transaction.

The petitioner reported in his single joint income

tax return for the calendar year 1927, a iDrofit of

$260,609.12, being the amount of the cash [19] re-

ceived by said Ruth H. Lilienthal. Said Ruth H.

LUienthal did not, in 1927, sell or otherwise dispose

of any of the bonds of Southern California Gas

Corjjoration received for her stock.

The respondent adjusted said Ruth H. Lilien-

thal's income for 1927, by increasing the same in

the amount of $295,840, representing the fair mar-

ket value of the bonds received, after deducting

from such fair market value the sum of $16,500,

representing the cost to said Ruth H. Lilienthal of

her stock.

The deficiency letter explained the adjustment as

follows

:
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With reference to the exchange of stock of

the Southern California Oas Company, it is

held that this transaction (hx's not fall witliiii

the provisions of Section 20:> (d) (1) of tlic

1926 Act. For the purpose of determining the

amount of gain or loss, the total consideration

received for the stoclc disi)osed of is the fair

market value of the l)onds as of the eifective

date of the transaction, plus the amount re-

ceived in casli. Capital net gain therefore has

heen adjusted * * *.

The facts of this case and the issue jn-esented are,

as the respondent contends and the ])etitioner con-

cedes, identical with tho.se in A. S. Rippel cV:
(Com-

pany, 30 B. T. A. 1146, wherein w(> lield that tlu^re

was no reorganization within the meaning of section

203 (h) (1) of the Revenue Act of 1926, and tlitit,

therefore, the gain derived by the petitioner upon

the (exchange of stock in one corporation for cash

and bonds of the other was recognizabU^ for tax

jnirposes to the extent of both cash and bonds so

received. Accordingly, we have no other alternative

than to sustain the respondent's determination.

Judgment will be entered for the respondent.

[Endorsed]: Entered Sep. 28, 1934. [20]
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United States Board of Tax Appeals

Washington

Docket No. 56815

PHILIP N. LILIENTHAL,
Petitioner,

vs.

(COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the determination of the Board, as

set forth in its memorandum opinion entered Sep-

tember 28, 1934, it is

ORDERED and DECIDED: That there is a de-

ficiency of $38,107.54 for the calendar year 1927.

[Seal] (Signed) LOGAN MORRIS,
Member.

[Endorsed] : Entered Sep. 29, 1934. [21]

[Title of Court and Cause.]

PETITION FOR REVIEW AND
ASSIGNMENTS OF ERROR.

To the Honorable Judges of the United States

Circuit Court of Appeals, for the Ninth Circuit

:

Now comes Philip N. Lilienthal, by his attorneys,

John C. Altman and Richard S. Goldman, and

respectfully shows:
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I.

That petitioner on review (hereinafter referred

to as petitioner) is an individual, with his pkice of

biLsiness at San Francisco, California, and with

his residence at Burlingame, California. During

the entire calendar year 1927, petitioner and Ruth
H. Lilienthal were husband and wife, and living

together as such. Pursuant to the provisions of Sec-

tion 223, subdivision (b) of the Reveiuu^ Act of

1926, petitioner and said Ruth H. Lili(mthal elected

to make a single joint income tax return for the

calendar year 1927, and in accordance . with such

election, petitioner, on or al)out the 14th day of

March, 1928, filed witli the Collector of [22] In-

ternal Revenue, for the First District of California,

at San Francisco, California, a single joint income

tax return for the year 1927 involved herein, where-

in there was reported and included the income of

petitioner and of said Ruth H. Lilienthal, his wife,

for such calendar year 1927. The otHce of said Col-

lector is located within the Judicial Circuit of the

United States Circuit Court of Appeals, for the

Ninth Circuit. Respondent on review (hereinafter

referred to as the Commissioner) is the duly ap-

pointed, qualified and acting Commissioner of In-

ternal Revenue of the United States, holding his

office by virtue of the laws of the United States.

II.

The nature of the controversy is as follows

:

On November 17, 1927, Ruth H. Lilienthal was

trie owner of 4,400 shares of conmion stock of South-
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ern California. Gas Company (hereinafter referred

to as Old Southern), having a par value of $25.00

per share; said shares of stock had a cost basis of

$16,500.00, and constituted "capital assets" witliin

the purview of Section 208 of the Revenue Act of

1926.

III.

On November 17, 1927, Ruth H. Lilientluil re-

ceived in exchange for said shares of stock -1^3.39,-

500.00 par value of bonds of Southern California

Gras Corporation (hereinafter referred to as New
Southern) and cash in the sum of $260,609.12; said

bonds had at date of receipt, a fair market value of

$312,340.00.

Petitioner reported in a single joint income tax

return for the year 1927, a profit on the above ex-

change of $260,609.12, [23] being the amount of

cash received by Ruth H. Lilienthal, ]:»ut considered

the bonds of New Southern as having })een received

in a nonrealizing transaction, to-wit: in connection

with a reorganization resulting from the acquisi-

tion by New Southern of a majority of the capital

stock of Old Southern in exchange for 1)ouds of

New Southern and cash.

In determining the profit on the transaction, the

Commissioner adjusted Ruth H. Lilienthal's income

for 1927 by increasing the same in the amount of

$295,840.00, representing the excess of the fair mar-

ket value of bonds received over the cost to Ruth

H. Lilienthal of her 4,400 shares of stock of Old

Southern.
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The Conmiissiouer, pursuant to Section 27-1 of the

Revenue Act of 1926, notified Philip N. Lilienthal,

petitioner, of his determination of income tax lia-

hility for the year 1927, and petitioner duly filed a

petition with the United States Board of Tax Ap-

peals from the Commissioner's determination for

said year. The proceeding was duly heard before

the Board. The Board's opinion was pronudgated

on September 28, 1934, and its decision fixing the

amount of tax lial)ility pursuant to the opinion was

entered on September 29, 1934.

The Board decided that the acquisition by New
Southern of a majority of the capital stock of Old

Southern for cash and bonds of New Southern did

not constitute a reorganization within the meaning

of Section 203 (h) (1) of the Revenue Act of 1926,

and that therefore the gain derived by Ruth H.

l^ilienthal upon the exchange of stock of Old South-

ern for cash and bonds of New [24] Southern was

recog-nizable for income tax purposes to the extent

of both the cash and bonds so received.

Petitioner contends that the acquisition by New

Southern of a majority of the capital stock of Old

Southern for cash and bonds constituted a reorgan-

ization under the provisions of Section 203 (h) (1)

of the Revenue Act of 1926 and that by virtue of the

provisions of subdivisions (b) (2) and (d) (1) of

Section 203 of the Revenue Act of 1926, the taxable

gain to Ruth H. Lilienthal to be recognized upon

such exchange should be limited to the amount of

cash received by Ruth H. Lilienthal.
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If the position of the Commissioner, as sustained

by the Board, be correct, then the amount of the

deficiency as determined is unassailable; on the

other hand, if the position of petitioner l)e correct,

there is no deficiency herein.

IV.

The ])etitioner's assignments of error are as

follows

:

(1) The Board of Tax Appeals erred in hohliii,t»'

and deciding that the acquisition by Southern Oali-

fornia Gas Corporation (New Southern) of a ma-

jority of the capital stock of Southern California

Gas Company (Old Southern) for cash and bonds of

New Southern did not constitute a i-eorganization

within the meaning of Clause (A) of Section

203 (li) (1) of the Revenue Act of 1926.

(2) The Board of Tax Aj^peals erred in not hold-

ing and deciding that the acquisition liy New South-

ern of a majority of the capital stock of Old South-

ern for cash and bonds of New Southern constituted

a reorganization within the meaning of Clause (A)

of Section 203 (h) (1) of the Revenue Act of 1926.

[25]

(3) The Board erred in holding and deciding

that the gain derived by Ruth H. Lilienthal upon

the exchange of stock of Old Southern for cash and

bonds of New Southern was recognizable for income

tax purposes to the extent of both cash and ])onds so

received.

(4) The Board erred in not holding and deciding

that the taxable gain derived l)y Ruth H. Lilienthal
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upon the exchange of stock of Old Southern for cash

and bonds of Xew Southern was limited to the

amount of cash received by Ruth H. Lilienthal.

(5) The Board erred in holding and deciding that

there is a deficiency in income taxes for 1927 of

$38,107.54, or any other sum.

(6) The Board erred in not holding and deciding

that there is no deficiency in income taxes for 1927.

WHEREFORE, petitioner petition.^ that the de-

cision of the Board of Tax Appeals be reviewed by

the United States Circuit Court of Appeals, for

the Ninth Circuit; that a transcript of the record

be prepared in accordance with law and with the

rules of said Court, and transmitted to the Clerk of

the said Court for filing, and that appropriate action

be taken to the end that the errors complained of

may be reviewed and cori-ected by said Court.

JOHN C. ALTMAN
RICHARD S. GOLDMAN

Attorneys for Petitioner,

615 Russ Building,

San Francisco, California. [26]

State of California,

City & County of San Francisco.—ss.

John C. Altman, being first duly sworn, deposes

and says: That he is one of the attorneys of record

for petitioner in the above matter, and as such is

duly authorized to verify the foregoing petition for

r(;view; that he has read said petition and is familiar

with the contents thereof ; that said petition is true

of his own knowledge.

JOHN C. ALTMAN
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Subscribed and sworn to before me this lOtb day

of December, 1934.

[Seal] LOUIS WIEXER
Notary Public in and for the Cit}- and County of

San Francisco, State of California.

My Commission expires July 30, 1935.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Dec. 17, 1934. [27]

[Title of Court and Cause.]

NOTICE OF FILING PETITION
FOR REVIEW.

To: GUY T. HELVERING,
Connnissioner of Intei-nal Reveiuie,

Washinglon, D. C.

ROBERT H. JACKSON,
Assistant General Counsel for Bureau of

Internal Revenue,

Washing-ton, D. C.

YOU ARE HEREBY NOTIFIED that Philip

N. Lilienthal, petitioner, did on the 17 day of De-

cember, 1934, file with the Clerk of the United States

Board of Tax Appeals at Washington, D. C, a

petition for review by the United States Circuit

Court of Appeals, for the Ninth Circuit, of the

decision of the Board heretofore rendered in the

above entitled action. A copy of the petition for

re\dew and the assignments of error as hied, is here-

to attached and served upon you.
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Dated thi^ 17 day of December, 1934.

JOHN C. ALTMAN
RICHARD S. GOLDMAN

Attorneys for Petitioner.

Personal service of the a])ove and foregoing no-

tice, together with a copy of the petition for review

and assignments of error mentioned therein is here-

by acknowledged this 17 day of December, 1934.

GUY T. HELVERING
Respondent on Review.

ROBERT H. JACKSON
Assistant General Counsel for the

Bui'eau of Internal Revenue,

Attorney for Resi)ondent on Review.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Dec. 17, 1934. [28]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE.

This cause came on for hearing before the Hon-

orable l^ogan Morris, Member of the United States

Board of Tax Appeals, on July 5, 1934, at San Fran-

cisco, California. John C. Altman, Esq., appeared

for petitioner, and Robert H. Jackson, Esq., As-

sistant General Covmsel for the Bureau of Internal

Revenue, appeared for the respondent.

The entire evidence i)resented to the Board was

in the form of a written stipulation of facts, en-

tered into between petitioner and respondent and
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filed with the Board at the hearing of the cause.

The evidence presented in said written stipulation

of facts is in narrative form and is as follows

:

STIPULATED FACTS

:

1. The petitioner is an individual, with his place

of business at San Francisco, California, and with

his [29] residence at Burlingame, California. Dur-

ing the entire calendar year 1927 petitioner and

Ruth H. Lilienthal were, and continuously since

said last mentioned date have been husband and

wife and living together as such. Pursuant to the

provisions of Section 223, subdivision (b) of the

Revenue Act of 1926, petitioner and said Ruth H.

Lilienthal did elect to make a single joint income

tax return for the calendar year 1927, and in ac-

cordance with such election, petitioner did, on or

a])out the 14th day of March, 1928, file with the

Collector of Internal Revenue at San Francisco,

California, a single joint income tax return for the

calendar year 1927, wherein tliere was reported and

included the income of petitioner and said Ruth H.

Lilienthal, his wife, for such calendar year 1927.

2. Continuously from August 1921 to November

1926, said Ruth H. Lilienthal was the owner of 1100

shares of the common stock of Southern California

Gas Company having a par value of $100.00 per

sliare. In November 1926, the said Ruth H. Lilien-

thal in a non-taxable exchange for said 1100 shares,

received 4400 shares of the common stock of said

Southern California Gas Company having a par
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value of $25.00 per share and continuously owned

said 4400 shares to November 17, 1927. Said 4400

shares had a cost basis of $16,500.00 to said Ruth

H. Lilienthal.

3. In the year 1927 there were two existing cor-

porations. Southern California Gas Company and

Midway Gas Company, which were incorporated

under the laws of the State of California, on Octo-

ber 5, 1910, and November 11, 1911, respectively.

[30]

4. The Southern California Gas Company was

principally engaged in distributing natural and arti-

ficial gas to retail and industrial consumers. The

Midway Gas Company was principally engaged in

purchasing natural gas in the oil fields, transporting

it to cities and selling it to distributing companies.

Midway sold the bulk of its gas to Southern Cali-

fornia Gas Company.

5. Under date of October 17, 1927, an agreement

was entered into between some of the larger stock-

holders of the Southern ('alifornia Gas Company
and the Midway Gas Company and a Syndicate of

Bankei's composed of Chase Securities Corporation,

Stone and We])ster, Hunter, Dulin and (^ompany,

and i^ynchon and Company, which Agreement pro-

vided, among other things, that (1) the Southern

California Gas Company was to acquire the prop-

erties and business of the Midway Gas Company for

capital stock and bonds of the Southern California

Gas Company, and (2) for the organization of a

new corporation which was to acquire all or prac-
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tically all of the common stock of the Southern Cali-

fornia Gras Company and all of the capital stock of

the Midway Gas Company for cash and bonds of the

contemplated new company. A copy of said Agree-

ment is attached hereto and marked Exhibit ''x\'\

6. On October 4, 1927, the Midway Gas Company

adopted resolutions authorizing the sale of its prop-

erties and business to the Southern (-alifornia Gas

C'Ompany, Said resolution provided that it was the

plan of the Board of Directors that "said common
capital stock and said bonds of the Southern C^ali-

[31] fornia Gas Company to be received for Mid-

way Gas Compan}^ assets shall be distributed to the

stockholders of this corporation when, as and if

received by this corporation and as soon as such dis-

tribution may lawfully be made."

7. On October 17, 1927, the Southern (California

Gas Company had issued and outstanding 240,000

shares of common stock of a par value of $25.00 a

share, and 182,226 shares of preferred stock of a par

value of $25.00 a share. Both classes of stock

had equal share voting rights. On said date the

Midway Gas C-ompany had issued and outstanding

23,264 shares of capital stock of a par value of

$100.00 a share, all fully voting common stock.

8. On October 31, 1927, the Southern California

Gas Company acquired all of the properties and

business of the Midway Gas Company as of August

31, 1927, in consideration of a new issue of 80,000

shares of its capital stock of a par value of $25.00

a share and $2,942,000.00 face value of a new issue
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of bonds of said Southern California Gas Company

due in 1957, and the assumption of Midway Gas

Company's liabilities. Immediately after this trans-

action and throughout the remainder of 1927, the

Southern California Gas (^ompany had outstanding

o20,000 shares of common capital stock, and 182,226

shares of voting preferred stock.

9. In accordance with the terms of the Agree-

ment of October 17, 1927, (Exhibit "A") a new

corporation, the Southern California Gas Corpora-

tion, was organized under the laws of the State of

Delaware on November 12, 1927. Said corporation

bad [32] an authorized capital stock of $16,500,-

OUO.OO consisting of $7,500,000.00 preferred and

$9,000,000.00 common, all of wliich was issued and

outstanding on November 17, 1927. Under date

of November 17, 1927, the Southern California Gas

Corporation acquired under the provisions of the

contracts of October 17 and November 17, 1927,

(Exhibits "A" and ''B" respectively, which are

attached hereto) and certain deposit agreements

referred to in said contracts, 23,121 shares out of a

total of 23,264 shares of capital stock of the Midway

Gas Company, and 239,608 shares out of a total of

320,000 shares of the outstanding common stock of

the Southern California Gas Company, for cash

and bonds of the said Southern California Gas
( 'orporation.

The Southern California Gas Corporation issued,

on November 17, 1927, for the said shares of stock

of Midway Gas ('ompany and Southern California
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Gras Company, bonds having a par value of $24,-

942,000. Vii'tiially all of the remaining $58,000 face

value of bonds of that issue were subsequently is-

sued in the acquisition of the remaining common

stocks of the two said companies. The stocks of

Southern California Gas (^ompany and Midway Gas

Company, acquired by Southern California Gas

Corporation, as herein set forth, were deposited with

a trustee as collateral for the bonds issued as par-

tial consideration therefor.

10. On November 17, 1927, the Board of Direc-

tors of Midway Gas Company declared a dividend

of $2,942,000, and paid the same in Temporary Cer-

tificates of the First Mortgage [33] and refunding

Gold Bonds, 5%, due 1957 of Southern California

(J as (Vmipany.

These bonds were sold on November 17, 1927, at

95, and the proceeds therefrom were used by the

Southern California Gas Corporation of Delaware

ill the acquisition of the stock of Midway Gas C-om-

pany and of Southern California Gas CV^mpany. as

aforesaid.

On December 10, 1927, Midway Gas Company dis-

tributed the 80,000 shares of common stock of the

Southern California Gas Compan}^ to its stock-

holders, one of whom was Southern California Gas

Corporation, which received, as such stockholder,

79,508 of the 80,000 shares of the common stock of

Southern California Gas ( -ompany.

Midway Gas Company did no business thereafter,

but retained its charter until March 21, 1934, for the

purpose of settling its prior years income taxes.
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11. After the acquisition of the 319,116 shares of

the coimiioii stock of the Southern (California Gas

Company by the Southern California (}as Corpora-

tion, as aforesaid, the Southern California Cas Com-

pany continued, and still does continue, its cor-

porate existence. Its operations were enlarged as it

then had the gas gathering and transporting assets

formerly owned l)y ^lidway Gas Company. There

were some changes in its directorate and manage-

ment.

12. Pursuant to the agreement of October 17,

1927, Exhibit "A", as modified by an agreement

dated Xoveniber 17, 1927, a copy of which is at-

tached and marked Exhibit "B", said Ruth H. [lU]

Lilienthal received for her 4400 shares of common
stock of Southern California Gas Company, $260,-

609.12 cash and bonds of Southern (/alifornia Gas

Corporation of the par value of $339,500.00 and of

the fair market value of $312,340.00.

The $260,609.12 was the amount of cash payable

to said Ruth H. Lilienthal (including y)i'oceeds of

sale of a fractional bond), after deducting $1,375

per share brokerage, commissions and her share of

other expenses of carrying out the transaction.

13. The petitioner reported in liis single joint

income tax return for the calendar year 1927, a

profit of $260,609.12, being the amount of the cash

received by said Ruth H. Lilienthal. Said Ruth H.

Lilienthal did not, in 1927, sell ov otherwise dis-

pose of any of the bonds of Southern California Gas

(corporation received for her stock.
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14. The respondent adjusted said Ruth H. Lilien-

thal's income for 1927, by increasing the same in

the amount of $295,840.00, representing the fair

marl^et vahie of the bonds received, after deducting

from such fair market value the sum of $16,500.00,

representing the cost to said Ruth H. Lilienthal of

her stoclv.

The deficiencv letter explained the adjustment

as follows:

''With reference to the exchange of stock of

the Southern California Gas Company, it is

held that this transaction does not fall within

the provisions of Section 203(d) (1) of the 1926

Act. For the purpose of determining the amount

of gain or loss, the total consideration received

for the stock disposed of is the fair market

value of the bonds as of the effective date of the

transaction, plus the amount received in cash.

Capital net gain therefore has been ad-

justed * * *." [35]

EXHIBIT "A"
AGREEMENT, dated October 17, 1927, between

the corporations whose names are subscribed hereto

(hereinafter called the "Shareholders"), parties of

the first part, and CHASE SECURITIES COR-
PORATION, a corporation of the State of Ne^Y

York, STONE & WEBSTER, INC., a corporation

of the Commonwealth of Massachusetts, HUNTER,
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DULIN & CO., a corporation of tbe State of Cali-

fornia, and PYXCHON & CO., a copartnership

(hereinafter called the Bankers), parties of the

second part,

WITNESSETH:
WHEREAS, the Southern California Gas Com-

pany (herein called the "Southern Company") is

a corporation of the State of California owning cer-

tain public utility properties in said state and ha8

outstanding $6,000,000 par value of common stock

divided into 240,000 shares of the ])ar value of $25

each, certain shares of preferred stock and certain

bonds and indel)tedness, and the Midway (las Com-

pany (herein called the "Midway Company") is

also a corporation of the State of California own-

ing certain public utility properties in said State

and has outstanding $2,326,400 i)ar value of capital

stock divided into 23,264 shares of the par value of

$100 each; and

WHEREAS, the Southern Company plans to re-

fund certain of its bonds and indebtedness and also

to acquire the properties and assets of the Midway

('ompany and proposes to issue $5,704,000 principal

amount of its First Mortgage and Refunding (lold

Bonds, 5% Series, due 1957, for such refunding and

other corporate purposes and $2,942,000 of its said

bonds and $2,000,000 par value of its common stock

(additional to the $6,000,000 of common stock now

outstanding) [36] in exchange for the properties

and assets of the Midway Company, and the Bank-

ers are to purchase said $5,704,000 principal aruount
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of bonds from the Southern Company and are to

offer to the public therewith said $2,942,000 prin-

cipal amount of bonds to be issued to the Midway
Company and to arrange for a delivery to them of

all or substantially all of said last mentioned bonds

by the stockholders of the Midway Company when

t])e same shall be distributed to them; and

WHEREAS, the Railroad Commission of the

State of California has duly authorized, by Deci-

sion No. 18918, dated October 11, 1927 the issue of

said bonds and said $2,000,000 par value of common
stock of the Southern Company ; and

WHEREAS, the Bankers propose to organize a

company (herein called the "New Company") to

jDurchase or otherwise acquire all or substantially

all of the common stock of the Southern Company
(including the common stock to be issued to the

Midway Company as aforesaid) and the capital

stock of the Midway Company upon the terms here-

inafter set forth and

WHEREAS, the Shareholders own or control a

large majority of the common stock of the South-

ern Company and of the stock of the Midway Com-

pany now outstanding, to-wit : 224,040 shares of the

common stock of the Southern Company and 14,389

shares of the stock of the Midway Company, and

additional amounts of said outstanding stocks

—

to-wit: not less than 14,850 shares of the common

stock of the Southern Company and not less than

8.490 shares of the stock of the Midway Company

—

have Ijeen deposited with the Union Bank & Trust
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Company of Los Angeles, California, under certain

deposit agTeements dated June 24, 1927, one agree-

ment relating to the stock of the Southern Company

and the other [37] to the stock of the Midway Com-

pany, subject to the control of the respective Com-

mitteas named in said agreements, and the Share-

holders and the said (\mnnittees (as authorized

by said deposit agreements) })ropose to transfer or

cause to be transferred to the New Company the

shares of connuon stock of the Southern Com-

pany and the shares of stock of the Midway Com-

pany, respectively, so owned or controlled l)y the

Shareholders and/or said Connuittc'es, for tlu' price

and under the conditions jjrovided herein

;

NOW THEREFORE, in consideration of the

premises and of the mutual covenants hci-eiuafter

set forth, it is agreed as follows

:

I.

It is agreed l)etween the parties hereto that the

Bankers may make a public offering of the $2,942,000

principal amount of said bonds of the Southern

( Vjmpany to be issued to the Midway Company in

exchange for its properties and assets as aforesaid,

at the same time and as a part of the offering by the

Bankers of the $5,705,000 principal amount of said

bonds which the Bankers are to purchase directly

from the Southern Company as aforesaid; and it

is understood that the said $2,942,000 of bonds of

the Southern Company to go to the Midway Com-

pany as aforesaid are to be distributed to the New

Company as a stockholder of the Midway (\)mpauy
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and the other stockholders thereof and that the

Bankers shall cause the New Company to deliver

that part of said $2,942,000 of bonds so distributed

to it to the Bankers at the same time and place that

the bonds to be purchased directly from the South-

ern Company are delivered, against payment there-

for at the price in percentage of the principal

amount and accrued interest to l)e paid to the South-

ern Company for the bonds purchased by the Bank-

ers directly from it. [38]

II.

The Bankers agree:

(a) To organize the New Company forthwith un-

der the laws of such State and with such name and

such corporate powers as shall be approved by

counsel for the Bankers and counsel for the Share-

holders.

(b) To purchase from the New Company its com-

mon and/or preferred stock (in such amount as the

Bankers shall determine) and to pay therefor an

amount of money in cash sufficient to pay that part

of the purchase price payable under the provisions

of Division IV hereof in cash for the shares of

Common stock of the Southern Company and shares

of stock of the Midway Company which shall be

transferred to the New^ Company pursuant to this

agreement, less the proceeds to the New Compan}^

of the sale of said $2,942,000 principal amount of

said bonds of the Southern Company to be issued

to the Midway Company as aforesaid.
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(c) To cause the New Conipany to authorize aud

issue its Collateral Trust Bonds ''d^c Series, due

1937". under a Collateral Trust Indenture sul)stan-

tially in the form of the draft indenture agreed to

by the parties hereto with such clianges as may be

approved l^y the respective lioards of directors of

the Shareholders and Counsel for the Bankers, to

a princi])al amount sufficient to pay that part of the

purchase price i)ayahle under the })rovisions of Divi-

sion IV hereof in such bonds for the shares of

common stock of the Southern (\Mn])any and tlie

shares of stock of the Midway Com])any which shall

be transferred to the New Company pursuant to this

agreement, such l)onds to be used in part payment

for the shai'es of the Southei'ii (^om])any and of the

Midway Company to be purchased ))y the New Com-

pany under this agxeement. [39]

(d) To cause the New^ Company to purchase and

pay for the common stock of the Southern Company

and the stock of the Midway Company to be trans-

ferred to the New Company hereunder, at the price

and under the conditions herein provided.

(e) To cause the New Company, as soon as

practicable under the laws of California, to cause

the said $2,000,000 par value of stock of the South-

ern ('ompany to be issued to the Midway ( -ompany

foi- its properties and assets as aforesaid, to be dis-

tributed by way of liquidation or otherwise to the

Sharehold(;rs of the Midway Company, to the end

tliat the New Conipany, as the holder of the stock

of tlie ^lidway Company to be transferred here-
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under, will acquire at least its pro rata share of the

said $2,000,000 par value of common stock of the

Southern C^ompam^

III.

The Shareholders agree:

To transfer or cause to be transferred to the New
Company, at the prices and under the conditions

herein set forth, all of the shares of the common

stock of the Southern Company and of the stock

of the Midway Company owned or controlled by the

Shareholders and the stock deposited with tlie

Union Bank & Trust Company of Los Angeles,

California, as aforesaid; and to use their best ef-

forts to cause the holders of other shares of the

common stock of the Southern Company and of the

stock of the Midway C'Ompany to transfer such

shares to the New Company, at the prices therefor,

respectively set forth in paragraphs (x) and (y)

of Division IV hereof.

IV.

The purchase price of said outstanding stock of

the Southern Company and the stock of the Midway
Company owned or controlled by the Share- [40]

holders as aforesaid, is as follows

:

(a) For each such share of the Common stock

of the Southern Company (par value $25 each),

the sum of $60.37 in cash and $77.80 in principal

amount of the Collateral Trust Bonds of the New
Company of the 5% Series, due 1937;

(b) For each such share of the stock of the

Midway Company (par value $100 each), the sum
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of $241.48 in cash and $311.22 in principal amount

of said Collateral Trust Bonds of the New Com-

pany of the 5% Series, due 1937.

The purchase price of the shares of common

stock of the Southern Company and the shares of

stock of the Midway Company deposited with the

Union Bank & Trust Company as aforesaid is as

follows

:

(x) For each such share of the common stock of

the Southern Company (par value $25 each), the

simi of $77.45 in cash aud $60.05 in princi})al amount

of said Collateral Trust Bonds, 5% Series, due

1937;

(y) For each such share of the stock of the

Midway Company (par value $100 each), the sum

of $309.80 in cash and $240.20 in principal amount

of said Collateral Trust Bonds 5% Series, due 1937.

The cash payments above mentioned on account

of the purchase of said stocks of the Soutliern Com-

pany and the Midway Company shall be subject to

proper adjustment of the accrued dividends on the

stock of the Southern Company and the stock of

the Midway Company and the accrued interest on

the ('Ollateral Trust Bonds of the New Company,

adjusted as of the date of the consummation of the

])iirchase.

V.

The purc-liase price of tlie shares of common

stock of the [41] Southern (-ompany and the stock

of the Midway Company to be sold hereunder will

be paid by the New Company against the delivery
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to tlae New Company of the certificates representing

the shares of the Southern Company and the Mid-

way Compan}' to be sold hereunder, properly en-

dorsed and stamped for transfer, at such bank or

trust eomjjany in the City of Montreal, Canada, as

the Shareholders shall designate, the cash portion

of such purchase price to be paid in New York

funds or exchange, in respect of the Shareholders

to or upon their respective orders, and in respect

of the depositing stockholders to or upon the order

of the Depositary; and the bond portion of such

purchase price, in respect of the Shareholders in

bonds aggregating in principal amount the bonds

to which all the Shareholders are entitled in such

permissible denominations and to such person as

they shall designate, and in respect of the deposit-

ing stockholders in bonds aggregating the principal

amount the bonds to which all the depositing stock-

holders are entitled in such permissible denomina-

tions and to such person as the Depositary shall

designate.

The delivery and payment fo such shares by the

New Company shall be made as nearly simultane-

ously as may be with the payment by the Bankers

for the stock of the New Company, and shall be

made on such date, not later in any event than De-

cember 1, 1927, as shall be designated in a ten days'

written notice from the Bankers to the Shareholders.

Such notice shall be delivered to the Shareholders

in Montreal, Canada, and delivery at the office of
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Mr. Lawrence Maefarlane, Royal Trust Building,

Montreal, Canada, shall be deemed due delivery.

VI.

The Shareholders agree that they will, after the

consiinnnation of this agreement, cooperate with the

Bankers to effect such changes in [42] the per-

somiel of the directoi^ and officers of the Southern

Company and the Midway Company as the Bankers

may de^sire.

VII.

All legal matters arising in connection with the

form of any documents, the autliorization and exe-

cution thereof, the issuance of any securities, tlie

sufficiency of any orders, resolutions or ap])rovaIs

of the Railroad Commission of the State of ('nli-

foi-nia and all other legal matters arising under any

of the provisions of this agreement are to be su])Je('t

to the approval of Messrs. Rushmore, Bisbee &

Stern, as counsel for the Bankeis, and Messrs. Tay-

lor, Blanc, Capron & Marsh, attorneys for the

Shareholders.

VIII.

It is understood that, pending the cousunnnation

of this agTeement, the Southern Company and fh(;

Midway Company will not declare or pay divid(;nds

or make any othei- distribution to theii' stockholders,

except for r(;giilar preferred dividends, dividends

on the conmion stock of the Midway (Jompany at

20% per annum and on the common stock of the

Southern Company at 12% per annum and will nf>t
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engage in any extraordinary transactions not con-

templated liereby unless approved by the Bankers.

IN WITNESS WHEREOF, CHASE SECURI-
TIES CORPORATION, STONE & WEBSTER,
INC., HUNTER, DULIN & CO. and PYNCHON
& CO. and the subscribing Shareholders, and each

of them, have caused this agreement to be duly

executed, all as of the day and year first above

written, at Montreal, Canaada.

(The Bankers)

CHASE SECURITIES CORPORATION,
STONE it WEBSTER, INC.,

HUNTER, DULIN & CO. [43]

PYNCHON & CO.

By C. F. BATCHELDER, Attorney in Fact.

(The Shareholders)

MERIDIAN LIMITED
By A. K. HUGGESEN, President,

and JAMES B. TAYLOR,
Assistant Secretary.

RAYBEN LIMITED
By A. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary

KERCKHOFF LIMITED
By A. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary

LEK SECURITIES COMPANY
LIMITED

By A. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary
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OHIO INVESTMENTS LIMITED
By A. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary

SAN ANTONIO LIMITED
By a. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary

SAN MARINO LIGHTED
By A. K. HUGGESEN, President

and JAMES B. TAYLOR,
Assistant Secretary [44]

EXHIBIT ''B"

AGREEMENT, dated November 17, 1927, be-

tween the Canadian Corporations whose names are

subscribed hereto under the designation, and who

are hereinafter called, THE SHAREHOLDERS,
parties of the first part: CHASE SECURITIES
(T)RPORATION, a corporation of the State of

New York, STONE & WEBSTER, INC., a cor-

poration, of the Commonwealth of Massachusetts,

HUNTER, DULIN & CO., a corporation of the

State of California, and PYNCHON & CO., a co-

partnership, herein collectively called THJ^] BANK-
i':RS, parties of the second part; and SOUTHERN
( ALIFORNIA GAS CORPORATION, a corpora-

tion of the State of Delaware, hereinafter called

tlie DELAWARE CORPORATION, party of the

third part, WITNESSETH:
WHEREAS, the Bankers and the shareholders

have heretofore, at Montreal, Canada, enter(;d into
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three agreements all dated October 17, 1927 (the

first named being hereinafter referred to as the

principal agreement and the others as supplemental

agreements), as follows: (a) agreement between the

Bankers and all of the Shareholders contemplating

the organization of a New Company to acquire (com-

mon stock of Southern California Gas Company

and stock of Midway (las Company; (])) agreement

between the Bankers and Meridian Limited, Kerck-

hoff Limited and San Marino Limited relating to

the acquisition by such New Company of share of

stock of Producers Gas & Fuel Company; and

(c) agreement between the Bankers and Meridian

Limited, Rayben Limited and Kercklioff Limited

relating to the acquisition by such New Company

of one-half of the stock of Ventura Fuel Comi)any;

and

WHEREAS, the Delaware corporation has ])eeii

incorporated under the laws of the State of Dela-

ware and has entered into an agreement with tlie

Bankers to take over and carry out the obligations

performable by the New Company under the prin-

cipal and supplemental agreements; and

WHEREAS the Bankers have purchased or

caused to be purchased 75,000 shares of $6.50 Cumu-

lative Dividend Preferred Stock and 600,000 shares

of Common Stock of the Delaware Corporation

without nominal or par value and there liad been

paid in therefor the sum of $18,600,000 ; and

WHEREAS the Shareholders and their counsel

approve the organization of the Delaware Corpo-

ration as such New Company ; and
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WHEREAS the recitals in the principal agree-

ment as to the respective numbers of shares of stock

of Southern California Oas Company and Midway
(las Comj^any owned or controlled by the Share-

holders and deposited with Union Bank & Tiust Co.

of Los Angek\s as Depositary undei' the deposit

agreements referred to in the principal agreement

should be corrected, the proi^ei' amounts as of the

date hereof being as follows:
Southern Cali-

fornia Gas
Company Com-
mon Stock

Shares

Owned or controlled by

Midway Gas
Company
Capital
Stock
Shares

Shareholders 229,744 15,554

Deposited with Union

Bank c^- Trust Co. of

Los Angeles 9,864 7,567

[45]

Undeposited Stock 392 143

Total 240,000 shares 23,264 sliares

NOW, THEREFORE, in consideration of the

premises and of the mutual covenants hereinafter

set forth, IT IS AOREKI) AND PROVIDE!) AS
FOLLOWS

:

1. The Bankers herel)y transfer and assign unto

the Delaware Corporation all of their rights to

acquire shares of stock under the principal agree-

ment and supplemental agreements, and the Share-

holders consent to such assignment and hereby rec-

ognize the Delaware Corporation as the New Com-

]>any provided for in the principal agreement and

supplemental agreements.
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2. The parties hereto agree that the purchase of

and payment for the shares of stock owned and con-

trolled by the Shareholders and for the shares of

stock deposited with said Union Bank & Trust Co.

of Los Angeles as above recited be consummated

forthwith.

3. Paragraphs (a) and (b) of Division IV of the

principal agreement are hereby amended to read as

follows

:

''(a) For shares of the common stock of tlie

Southern Company (par value $25 each), at

the rate of $60.97675 per share in cash and

$77.1755 per share in principal amount of the

Collateral Trust Bonds of the New Company of

the 5% Series due 1937;

"(b) For shares of the stock of the Midway

Company (par value $100 each), at the rate of

$243,907 per share in cash and $308,702 per

share in principal amount of said collateral

Trust Bonds of the New Company of the 5*^1

Series due 1937."

4. The parties hereto approve the attached Ex-

hibit A, setting forth the amount of the ])onds to

be issued and cash to be paid, after giving effect

to adjustments for fractional interests and for ac-

cru.ed interest and accrued dividends ; and the Share-

holders hereby authorize and direct the Delaware

Corporation to make payments of such cash in New

York Funds, and to deliver the Collateral Trust

Bonds, to the persons and in the amounts respec-

tively indicated in said Exhibit A.
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IN WITNESS WHEREOF, Chase Socurities

Corporation, Stone & Webster, Inc., Hunter, Dulin

& Co., and Pynclion & Co., and the subscribing

Shareholders and each of tliem, and the Delaware

Corporation, have caused this agreement to ])e duly

executed all as of the day and year tinst above

written, at Montreal, Canada.

(The Bankers)

CHASE SECURITIES CORPORATION
STONE & WEBSTER, INC.

[46]

HUNTER, DULIN & CO.

PYNCHON & CO.

By CHASE SECURITIES
CORPORATION

By CHARLES F. BATCHELDER
Assistant Vice President

Syndicate Manager

(The Delaware Corporation)

SOUTHERN CALIFORNIA GAS
CORPORATION

By STEPHEN A. VAN NESS,

Vice President

[Corporate Seal]

Attest

:

CHARLES F. BATCHELDER,
Assistant Secretary. [47]

(The Shareholders)

MERIDIAN LIMITED
By A. C. BALCM, Vice President

[Corporate Seal]

and JAMES B. TAYLOR,
Assistant Secretary
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RAYBEN LIMITED
By BEN R. MEYER, Vice President

[Corporate Seal]

and JAMES B. TAYLOR,
Assistant Seeretaiy

KERCKHOFF LIMITED
By G. C. YOUNd, Vice-President

[Corporate Seal]

and H. KRESSMAX, Secretary

LEK SECURITIES COMPANY
LIMITED

By G. C. YOUNG, Vice President

[Corporate Seal]

and H. KRESSMANN, Secretary

OHIO INVESTMENTS LIMITED
By G. C. YOUNG, Vice President

[Corporate Seal]

and H. KRESSMANN, Secretary

SAN ANTONIO LIMITED
By G. C. YOUNG, Vice President

[Corporate Seal]

and H. KRESSMANN, Secretary

SAN IVIARINO LIMITED
By G. C. YOUNG, Vice President

[Corporate Seal]

and H. KRESS^IANN, Secretary [48]

The foregoing evidence is all of the evidence ad-

duced at the hearing before the Board of Tax Ap-

peals, and the same is approved by the undersigned,
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Joliii ('. Altnian, as attorney for Philip N. Lilien-

ihal, petitioner.

JOHN C. ALTMAN,
Attorney for Petitioner.

The foregoing evidence is all of the evidence ad-

duced at the hearing before the Board of Tax Ap-

peals, and the same is approved by the undersigned,

Robert H. Jackson, Assistant General Counsel for

the Bureau of Internal Revenue, as attorney for

respondent.

(Signed) ROBERT H. JACKSON,
Assistant Genei'al Counsel for the Bureau of In-

ternal Revenue, Attorney for Respondent.

[Endorsed] : Approved and Ordered Filed this

12 day of Feb., 1935.

(Sgd) LOGAN MORRIS,
Member.

[Endorsed] : IT. S. Board of Tax Appeals. Lodged

Feb. 11, 1935.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Feb. 12, 1935. [49]

[Title of Court and Cause.]

PRAECIPE FOR RECORD.

To the (^erk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver to

the' Clerk of the United States Circuit Court of
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Appeals for the Ninth Circuit, copies duly certi-

fied as correct of the following documents and

records in the above entitled cause in connection

with the petition for review by the said Circuit

Court of Appeals for the Ninth Circuit, heretofore

filed by Philip N. Lilienthal, Petitioner:

1. Docket entries of the proceedings before the

Board.

2. Pleadings before the Board.

(a) Petition including annexed copy of de-

ficiency letter.

(b) Answer.

3. Opinion and decision of the Board. [50]

4. Petition for review, together with proof of

service of notice of filing petition for review.

5. Statement of the evidence as settled and al-

lowed.

6. Orders enlarging time for the preparation of

the evidence and for the transmission and de-

livery of the record. (Not inchided in record)

7. This praecipe, together with proof of notice

of filing praecipe and of service of a copy of

praecipe.

(Signed) JOHN C. ALTMAN,
Attorney for Petitioner.

Service of a copy of the within praecipe is hereby

admitted this 26th day of January, 1935.

(Signed) ROBERT H. JACKSON,
Assistant General Counsel for Bureau of Internal

Revenue.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Feb. 11, 1935. [51]
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[Title of Court and Cause.]

CERTIFICx^TE.

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 51, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings on

file and of record in my office as called for ])y the

I*raecipe in the appeal (or appeals) as above num-

bered and entitled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 26th day of February, 1935.

[Seal] B. D. GAMBLE,
Clerk,

United States Board of Tax Appeals.

[Endorsed]: No. 7788. United States Circuit

Court of Appeals for the Ninth (Urcuit. Philip N.

Lilienthal, Petitioner, vs. Conmiissioner of Inter-

nal Revenue, Respondent. Transcript of the Record.

Upon Petition to Review an Order of the United

States Boaid of Tax Appeals.

Filed March 4, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 7788

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Philip N. Lilienthal,

Petitio7ier,

vs.

('OM-MISSlOXKn OF IxiKPvXAI, liEVENrE,

Bc.sjfoudent.

On Petition for Review of Decision of the United States

Board of Tax Appeals.

BRIEF FOR PETITIONER.

OPINION BELOW.

'Die only ])i-('vious ()i)iiiioii is th(' uiircpovted memo-

randum oi)inion of the United States Board of Tax

Appeals (R. 16-23).

JURISDICTION.

This ai)peal involves an alle.i>ed deficiency of $38,-

107.54 of income tax<"s for the year 1927, and is taken

from a decision of the United States Board of Tax

Appeals entered September 29, 1934 (R. 24). The

office of the (-ollector of Internal Revenue, to whom

petit ionei- made his return, is at San Francisco, Call-



fornia, which is within the Ninth Circuit of the Cir-

cuit Court of Appeals. Petitioner is a resident of

that circuit. Appellate jurisdiction is conferred upon

this Court by Sections 1001-1003 of the Revenue Act

of 1926.

QUESTION PRESENTED.

I. Does the acquisition by one corporation of a

majority of the voting- stock (there being- no non-

voting stock) of another corporation constitute a "re-

organization" within the purview of Section 203 (h)

(1) of the Revenue Act of 1926?

STATUTES AND REGULATIONS INVOLVED.

Section 203, Revenue Act of 1926

:

"Sec. 203. (a) Upon the sale or exchange of

property the entire amount of the gain or loss,

determined under section 202, shall be recog-

nized, except as hereinafter jn'ovided in this sec-

tion.
* * * * -x- * *

(b) (2) No gain or loss shall be recognized if

stock or securities in a corporation a party to a

reorganization are, in pursuance of the plan of

reorganization, exchanged solely for stock or

securities in such corporation or in another cor-

poration a party to the reorganization.*******
(d) (1) If an exchange would be within the

provisions of paragraph (1), (2), or (4) of sub-

division (b) if it were not for the fact that the

property received in exchange consists not only



of propert}' peviiiitted by such paragraph to be

received without the recognition of gain, but also

of other propei'ty or money, then the gain, if

any, to the recipient shall be recognized, but in

an anioimt not in excess of the sum of such

money and the fair market value of such other

property.*******
(h) (1) The term 'reorganization' means

(A) a merger or consolidation (including the

acquisition by one corporation of at least a ma-

jority of the Noting stock and at least a majority

of the total number of shares of all other classes

of stock of another corporation, or substantially

all the properties of another corporation), * * *

(h) (2) The term 'a party to a reorganization'

* * * includes both corporations in the case of an

acquisition by one corporation of at least a ma-

jority of the voting stock and at least a majority

of the total number of shares of all other classes

of stock of another corporation."

Treasury Regulations 69:

"Alt. 1574. Exchanges in connection with cor-

porate reorganizations. * * * no gain or loss

shall be recognized if, in pursuance of a plan of

reorganization, stock or securities in a corpora-

tion a par1>- to a reorganization are exchanged

solely for stock or securities in such cori)oration

or in another corporation a party to the reor-

ganization * * * If two or more corporations

reorganize, foi- ('xam])le, by

—

(6) The acquisition by A of a majority of the

voting stock and a majority of the total number

of shnres of all other classes of stock of B or of

substantially all of the properties of B, * * * then



no taxable inconic is rpceiy(^d from the transac-

tion by corporation A or B if the sole considera-

tion for the transfer of the assets is stock or

securities of corporation A or 13 ; and no taxable

income is received from the transaction by the

shareholders of either corporation A or corpora-

tion B if the sole ccmsideration received by the

shareholders is stock or securities of corporation

A or B."

"Art. 157'). Exchanges in reorganizations for

stock or securities and other property or money.

—If stock or securities in a cor])oration a ])arty

to a reorganization ar(\ in ])ursuance of the

])lan of reorc^anization, exchanged For stock or

securities in such cor|)oration or in another

cor))oration a ])arty to the reorganization and

other property or money, the gain, if any, to the

recipient will be recoo^nized in an amount not in

excess of the sum of the money and the fair

market value of the other pro])erty.''

STATEMENT OF FACTS.

The entire evidence^ submitted to the Board was in

the form of a stipulation of facts, which is set out in

the record (R. 31-54).

In so far as necessary for a determination of the

issue involved, the control line,' facts may be sum-

marized as follows

:

During' the year 1927 two companies existed, viz.,

Southern California Gas Company (hereinafter for

convenience called "Old Southern") and Midway
Gas Company. Midway was principally engaged in



purchasing- natural gas in the oil fields and trans-

porting and selling it to distributing companies. Old

Southern was engaged in distributing natural and

artificial gas to consumers and purchased the bulk of

the output of Midway.

In October, 1927, an agreement was executed be-

tween a banking syndicate and the controlling stock-

holders of Old Southern and Midway, providing for

the organization of a new corporation, which should

acquire all of the capital stock of Midway and a

majority of the outstanding stock of Old Southern

in exchange for cash and bonds of the new corpora-

tion. The bonds were to be secured by the shares of

stock of Midway and Old Southern to be acquired.

As part of the i)lan, Old Southern was to acquire the

l)roperty and business of Midway and thereafter Old

Southern was to conduct the business formerly car-

ried on both by it and Midway.

The agreement and ])lan of exchange were carried

out as contemplated and i)ursuant thereto in Novem-

ber, 1927, Southei-n California Oas Corporation

(hereinafter designated as New Southern) issued

and delivered its bonds and cash in exchange for

shares of stock of Old Southei-n and Midway.

Ruth H. Lilienthal, wife of ])etitioner, being the

owner of certain shares of stock of Old Southern, ex-

changed such shares in November, 1927, for cash and

bonds of New Southern

—

all ])ursuant to the agree-

ment and plan i-eferred to. Petitioner and his wife,

having filed a joint income tax return for the year

1927, rej)(>rted thei'ein a profit on the exchange to the

extent of the cash leccived, but treated the bonds of



New Southern as having' been received in a non-

realizing transaction, to-wit, in connection with a

reorganization as defined by the taxing statute. Re-

spondent, however, held that there had not been a

statutory reorganization and accordingly increased

the profit by an amount representing the excess of

the fair market value of the bonds received over the

cost to Mrs. Lilienthal of the shares of Old Southern

which had been exchanged. This action on the part

of the Commissioner gives rise to the entire de-

ficiency.

From resi)ond('nt*s determination, petitioner prose-

cuted an appeal to the Boai'd of Tax Appeals, where

respondent's determination was affirmed. Feeling

aggrieved at the decision of the Board, petitioner has

brought the case to this Court for re^dew.

ARGUMENT.

If the statute and the regulations applicable to the

transaction here involved can be regarded as mean-

ing what they say, then it inevitably follows that the

taxable gain u])on the exchange is limited to the

amount of cash received. We have here a literal

compliance with the taxing statute, because:

1. A reorganization was effected by virtue of the

fact that New Southern acquired a majority of the

voting stock (there being but one class of stock, that

is, voting stock) of Old Southern (Section 203, Reve-

nue Act of 1926, and Article 1577, Regulations 69).

2. Both New Southern and Old Southern were

parties to the reorganization by virtue of the acqui-



sition by the foinici' of more than a majority of the

voting' stock of the latter (Section 203 (h) (2), Ar-

ticle 1577, Regulations 69).

3. Petitioner's wife exchangcnl stock in Old South-

ern for securities (bonds) in New Southern and cash,

and such exchange was in ])ui'suance of the plan of

reorg'anization as outlined by the various agreements

between the pai-ties, which ai-e in the record (Secticm

203 (b) (2) and (d) (1), Revenue Act of 1926, and

Article 1574-5, Regulations 69).

The applicable ])i'ovisions of the Revenue Act of

1926 had their exact counterparts in the Revenue

Acts of 1921 and 1924, and continuous administrative

construction has given to these provisi(ms the mean-

injs^ contended for herein. Article 1566 of Regulations

62 (1921 Act) ; Articles 1574 and 1577 of Regulations

65 (1924 Act). As a matter of fact, even u]) to the

present time, the Treasury Department has not

amended or chanucd its regulations a])])ei'taining to

the Revenue Acts of 1921, 1924 or 1926, in so far as

the subject matter hei-e involved is concerned. From
1921 to 1933, it was uniformly regarded by taxpay-

ers and the Treasuiy Department alike that a reor-

ganization within the meaning of the taxing- statute,

was effected when there had been compliance with the

words of the statute, \iz., the acquisition by one cor-

poration of a majority of the voting stock and a

majority of ;,ill othei- classes of stock of another cor-

poration.

Despite the clear and unambiguous language of the

taxing statute and the settled administrative con-

struction which, if followed, should have com])elled a
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decision in favor of petitioner by the Board of Tax

Appeals, the Board rendered its decision in favor of

respondent. In so doin,"' the Board relied entirely

upon a patently erroneous interpretation of the tax-

ing- statute—an interpretation placed u])()n the stat-

ute by the Board itself in two decisions rendered in

the year 1933. {Watts r. Commissiouer, 28 B. T. A.

1056, and Minnesota Tea Com pan ij v. Coniinissioner,

28 B. T. A. 591). However, this new interpretation

of the taxing- statute by the lioard was tiatly rejected

by the Circuit Court of Appeals for the Second and

Eighth Circuits, where the decisions of thc^ Board in

the Watts and Mi)}nesota Tea cases were reversed.

Such reversals were lianded doirn s(ibse(j(ieiit to the

decision of the Board i)i tJie instant ease.

In the Watts and Minnesota Tea cases the Board

held that the acquisition by one corporation of a ma-

jority of the voting stock and of all other classes of

stock of another corporation or the ac([uisition by

one corporation of substantially all of the properties

of another corporation did not per se constitute a

"reorganization'' within the meaning of the taxing

statute. The Board held that the transaction must

"be part of a strict merger or consolidation or of

something which partakes of the nature of a

merger or consolidation and has a real semblance

to a mergei- or consolidation and involves a con-

tinuance of essentially the same interests through

a modified corporate structure." 4

Minnesota Tea Co. v. Commissioner, supra.

Speaking si)ecifically, the Board of Tax Appeals

in the cases alluded to above, held that in addition to



compliance with the provisions of the statute, there

must be (1) a dissolution of the corporation whose

assets or shares of stock have been acquired by a

second corporation, and (2) there must be a con-

tinuity of stockholders' interest from the old c(n'pora-

tion into the new.

In Fippf'll d- Co. r. ('o)iiiuissi<))U'r, oO B. T. A.,

pas^e 1146, the identical facts and issue presented

here were involved, namely, the question as to whether

the acquisition by New Southei-n of a majority of

the stock of Old 8(juthern constituted a reorganiza-

tion. In holdin.ii' that such acc^uisition did not con-

stitute a reorganization, the Board relied solely upon

its decisions in the Watts and Minnesota Tea cases,

stating

:

"What occun-ed in this case was in (act

merely a change in the ownership of a majority

of the voting capital st(K-k of the Gas (V). A j)ar-

tial or even comi)lete change of stock ownership

does not constitute a statutory reorganization.

There was no transfer of assets, followed by a con-

tinuity of interest under a new or modified cor-

jjorate stiucture; nor was there a merger oi- con-

solidation, or anything in the nature thereof,

which effected such continuity of interest through

an exchange (d' stock for stock. * * *

In the case at bai' there was no continuity of

stockh(d(lers' intei'csts from the old c()r])oration

into the new; there was no change in the form

of cor])oi'ate ownershi)) through which the in-

terests of the old stockholders were ccmtinued in

the same i)roi)('rt\'. The new corporation merely

purchased lor cash and bonds approximately 60

|)er cent of the voting stock of the old corpora-
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tion, which latter company 'continued its cor-

porate existence and operations in exactly the

same manner as prior thereto, unaffected and
without modification in any way as a result of

the chaiii^e in the ownership of its conmion capi-

tal stock.'

If the old corporation had exchanged all of its

assets for stock of the new corporation, and if

the old corporation had thereupon distributed

the stock so received among- its stockholders in

liquidation, the transaction would have amomited
to a reori^anization, within the meaning- of the

statute. Cf. Minnesota Tea Co., 28 B. T. A.

591, 596. But this was not done. A wholly dif-

ferent situation is presented, which in our opin-

ion falls short of constituting a statutoiy reor-

ganization.
'

'

In rendering its decision in the instant case, the

Board simply cited its decision in RippeJl v. Com-

missioner, supra.

That the Board of Tax Appeals was in error in at-

tempting to read into the taxing- statute something

which did not exist is demonstrated not only by the

long standing prior administrative and judicial con-

struction of the statute, but also by the fact that the

Circuit Court of Appeals for the Second and Eighth

Circuits, respectively, reversed the decisions of the

Board in the Watts and Miuiiesoia Tea cases in the

early part of this year. However, as pointed out

above, at the time of the renclitioii of the opinions of

the Board, both i)i the Rippell ease and in the in-

stant case, neither of the decisions of the Circuit

Court in the Watts or Minnesota Tea cases had been

handed down.
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In Watts V. romwissioner, 75 Fed. (2d) 981 (C. C.

A. 2), the facts were as follows: Three persons own-

ing all of the stock of Alloys exchanged their stock

for stock of Vanadium and for mortgage bonds of

Alloys, which were guaranteed by Vanadium. Alloys

continued in business for a number oP years after

the exchange in the sauie uianner as it had done in

the past and the Board of Tax Appeals held that

since thei'e was no dissolution of Alloys, the transac-

tion did not i)artake of the nature of a merg(>r or

consolidati(jn, and therefore no reorganization ex-

isted. In reversing the Board, the Circuit Court of

Appeals said:

"Sec. 20;5 (b) (2) oC the Revenue Act of 1924

l)rovided that: 'No gaiu or loss shall be recog-

nized if stock or securities in a corporation a

])ai'ty to a rcoiuauization are, in ])ursuance of

the i)lan of rcorgauization, exchanged solely for

stock or secui'ities in such corx)oration or iu an-

other coi-poration n i)ai-ty to the reorganization.'

And Sec. 20:] (h) of the same statute ])r()vide(l

so far as hei-e a])plicable that:

'(1) 'Ilie tei-m "reorganization" means (A)

a merger or (•onsolidati(m (including the acqui-

sition by one c(n-i)oration of at least a majority

of the voting stock and at least a majority of

the total mnnber of shares of all other classes

of stock of another coi-])orati()n, * * *).'

Art. ir)74 of T. ii. (if), in so I'ai- as jx'rtincnt

to the present |)robl('ni, provided that undei-

the law above noted '* * * no gain or loss shall

be recognized to the shareholders from the ex-

change of stock made in connection with the

reorganization * * *. If two oi- more coi'i)ora-

tions i-eorganize, For example, by either * * *
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(3) the sale of the stock of B to A, or * * *

(6) the acquisition by A of a majority of the

total number of shares of all other classes of

stock of B. * * *'

Since the transaction here involved is one that

verbally falls within the concept of 'reorganiza-

tion' as shown by the regulation (as all of the

stock of Alloys went to Vanadimn, either subdi-

vision (3) or (()) covers the transaction) the real

issue is simply whether the regulation has un-

lawfully broadened the statutory definition of

'reorganization'. The ])lan of reorganization was
the contract made and performed.

In the above statute it will be seen that reor-

ganization was defined to be a merged' or consoli-

dation, with those terms somewhat expanded by

matter in parentheses 'so as to include some
things which partake of the nature of a merger

or consolidation but are beyond the ordinary and
commonly accepted meaning of those words—so

as to embrace circumstances difficult to delimit

but which in sti'ictness cannot be designated as

either merger or consolidation.' Pinellas Ice <h

Cold Storage v. Commissioner, 287 U. S. 462, 470.

In Cortland Specialty Co. v. Commissioner, 60

Fed. (2) 937, we had before us the taxable effect

under the similar Sec. 203 (h) (1) of the Revenue
Act of 1926 of a sale of the assets of a cori)oration

for cash and short term notes and held that the

gain from the transaction was not tax free. In

that connection we discussed merger and con-

solidation generally in their relation io a reor-

ganization within the meaning of the statute but

the facts there did not pi-esent the issue now be-

fore us. And in C. IT. Mead Coal Co. r. Com-
missioner, 72 Fed. (2) 22, while the precise ques-

tion here was not involved, the necessity for giv-
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iiig a liberal scope to the words 'merger' and
'consolidation' as used in the statute, which, as

already noticed, was in respects now essential

like the statute controlling here, A\'as recognized.

We think the legislative history of the statute

requires its inte]-i)retation in a way which shows
that the Board in this instance was in error in

sustaining the deficiencies. It was divided in

opinion, with the majority taking the view that

there was no 'reorganization' while there was no

dissolution of Alloys.

In the Re\'einie Act ol' 1918, Congress for the

first time dealt with the efl'ect of reorganization

uixm taxation and provided in Sec. 202 (b) that
'* * * when in comiection with the reorganiza-

tion, merger, or consolidation of a corporation a

person receives in place of stock or securities

owned by him new stock or securities of no

greater aggregate )>ai- or face value, no gain or

loss shall be deemed to occur from the exchange
* * * '

The teinis ' reoi'gaiiization', 'merger', and 'con-

solidation' were left without especial definition

for the ])nrj)oses of the statute, and the Treasury

Department pronmlgated Regulations 45, which

required in such a situation as that before us

the dissolution of the corporation whose stock

was ac([uired by another corpoi'ation as a condi-

tion precedent to sustaining the claim of free-

dom from taxation which the petitioners make.

In 1921, however, Congress saw fit to change the

statute and then included in Sec. 202 (c) (2) of

the 1921 Act the same statutoiy definition oi' re-

organization which was cari-ied into the 1924

Act and is effective here. The term 'reorganiza-

tion' was the subject of sonu^ controversy between

the House and the Senate but this was resolved
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as is shown by the report of the Conference 'Com-

mittee which stated:

'The Senate amendment adds to this defini-

tion the case where one corporation acquires at

least a majority of the voting stock and at

least a majority of the total nmnber of shares

of all other classes of stock of another cor-

poration ;
* * *

; and the House recedes. ' Conf

.

Rep. No. 48(i, 67th Congress 1st Session, p.

17 and 18.

After the 1921 Act went into effect the Treas-

ury Department promulgated regulations which

differed from those under the 1918 Act. The
language found both in subdivision (3) and in

(6) of T. R. ()5; Art. 1574, above quoted, w^as

used to define a leorganization. T. R. 62; Art.

1566 (b). It will thus be seen that the regula-

tions no longer required a dissolution of the cor-

poration whose stock was acquired in order to

entitle persons in the situation of these petition-

ers to make such an exchange on a tax-free basis.

In 1924 Congress enacted the statute under

which these deficiencies were assessed, and then

had mider consideration whether Art. 1566 of T.

R. 62, in providing that in the case of a reorgani-

zation no gain or loss should be recognized to the

corporations as well as to the stockholders, had,

in putting the corporations in a reorganization

on the same basis w ith stockholders, gone beyond

the scope of the 1921 Act. It was proposed to

resolve this difficulty by changing the statute so

as to eliminate all doubt about the validity of the

regulations in this respect. The Senate Commit-

tee reported on the subject that:

'There is no corresponding provision of the

existing law, although this paragraph embodies
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the construction placed by the Treasury De-

partment upon the existing- law. The present

rulinu of the Treasury Department is of doubt-

ful legality and a statutory provision is most

necessary/ Sen. Rej). No. 398, 68th Congress,

1st Session, p. 14 and 15.

This })roi)osed change was made. Neverthe-

less, the detinition of reorganization as it had
been in Sec. 202 (c) of the 1921 Act was re-

enacted without material change in Sec. 203 (h)

(1) in the 1924 Act. Under well established

princii)les of construction, this reenactment of

the definition of reorganization after it had been

interpreted by regulation is strong evidence that

Congress intended Sec. 203 (h) (1) to include

within the meaning of the word as there defined

such an exchange of stock for stock and bonds

as these petitioners made. ZeJlerhach Paper Co.

V. Hflvering, 293 U. S. 172; United States v.

Dakota-Montana Oil Co., 288 IT. S. 459 ; Norwegian

Nitrogen Co. v. United States, 288 U. S. 294; Con-

stanzo V. TiUinghast, 287 U. S. 341; McCaughn
r. Hersheg Chocolate Co., 283 U. S. 488; Shear-

man V. Commissioner, 66 Fed. (2) 256. In our

opinion, therefore, subdivisions (3) and (6) of

Ai-t. 1574 of T. R. ()5 are valid and either makes

it impossible to affirm the decision of the Board

of Tax Ai)peals sustaining the deficiencies deter-

mined in the case of each of these petitioners.

Having had the opportunity, it is to be presumed

that if Congress had intended, contrary to the

regulation in force, to have the gain from such

an exchange as this b(^ tax hvo only when there

was a dissolution of one of the cor])orations or

some other change in the cori)orate structure

such as would commonly take place in a merger

or consolidation, strictly speaking, it would have
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Stiid so. The fact that it chaii,i;ecl a related part

of the statute to remove any doubt as to the va-

lidity of a Te^ulation and at the same time re-

enacted the ])aTt which had been construed by

the re^uhition which lioveiais here shows an

adoption of such construction. National Lead

(\>. V. United States, 252 IT. S. 140; Uuited States

V. Cereeedo Hrnnaiios // Coin /xniia, 209 U. S.

337; Fraueiseo Siu/ar Co. v. Com missioner, 47

Fed. (2) 555."

The Watts case specifically holds that where a cor-

poration acquires at least a majority of the voting-

stock and at least a majority of the total nmnber of

shares of all other classes of stock of another cor-

poration, a ^'reori2:anizati<)n" has been effected with-

in the meaning- of the taxing- statute and each of the

corporations is "a party to a reorganization''.

Such a holding fits the exact facts of the instant

case and is determinative of the issue involved herein.

Cf. also Minnesota Tea Co. r. Connnissioner, 76

Fed. (2d) 797 (C. C. A. 8), where it was held that

the acquisition by one coj-poration of substantially

all of the properties of another corporation consti-

tuted a ^'reorganization" within the purview of Sec-

tion 203 (h) (1) of the Revenue Act of 1926. In

reversing the decision of the Board of Tax Appeals,

the Circuit Court of Appeals in the Minnesota Tea

Co. case pointed out that the Courts may not read

into a statute additional conditions not therein ex-

pressed; that neither dissolution nor a continuance

of the same actual ownership of substantially the

same properties was required to effect a reorganiza-

tion under the taxing statute; that long settled ad-



17

miiiistrative constTuction given to the reorganiza-

tion provisions by the Treasury Department could

not be lightly ignored and that it is to be presumed

that Congress in reenaeting the reorganization pro-

visions of the 1921 Act in the 1924 and 1926 Revenue

Acts, had in mind the construction placed upon the

prior statutes. As turthei- authority for its conclu-

sion, the Circuit Court of Appeals relied upon the

decision of the Second (^ircuit in Watts v. Commis-

sioner, supra.

In fairness to respondent, it should be pointed out

that he has docketed in the Supreme Court a petition

for a writ of certiorari in each of the two cases al-

luded to, viz., the Watts and Minnesota Tea cases.

The Supreme Court has not as yet acted upon either

of the petitions. If certiorari should be granted, the

decision of the Supreme Court in those cases would

effectively dispose of the issue herein, and if cer-

tiorari be denied, then this Court should follow the

promulgated regulations and unbroken line of de-

cisions of Circuit Courts of Appeals in other juris-

dictions and reverse the judgment of deficiency ren-

dered against petitioner herein.

Dated, San Francisco,

September 27, 1935.

Respectfully submitted,

John C. Altman,

Richard S. Goldman,

Attorneys for Petitioner.
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In the United States Circuit Court of
Appeals for the Ninth Circuit

No. 7788

Philip N. Lilienthal, petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion in this case is the un-

reported memorandum opinion of the Board of Tax

Appeals (R. 16-23).

JURISDICTION

This appeal involves a deficiency of income tax

for 1927 in the amount of $38,107.54, and is taken

from a decision of the Board of Tax Appeals en-

tered September 29, 1934 (R. 24). The case is

brought to this Court by petition for review filed

December 17, 1934 (R. 24-30), pursuant to the pro-

visions of Sections 1001-1003 of the Revenue Act

(1)



of 1926, c. 27, 44 Stat. 9, as amended by Section

1101 of the Revenue Act of 1932, c. 209, 47 Stat.

169.
QUESTIONS PRESENTED

1. Where one corporation acquired in excess of

60 percent of the outstanding capital stock of

another corporation in exchange for cash and

bonds (but no stock), and the latter corporation

was not dissolved but continued to operate its busi-

ness without modification in any way, did the

transaction constitute a "reorganization" within

the meaning of Section 203 (h) (1) (A) of the

Revenue Act of 1926?

2. Assuming that the transaction was a reorgan-

ization within the meaning of Section 203 (h) (1)

(A) of the Revenue Act of 1926, should the gain

realized from the transaction by the taxpayer be

recognized to the extent of the fair market value

of the bonds received, namely, $312,340, under Sec-

tion 203 (d) (1) of the Revenue Act of 1924? This

depends upon whether the bonds are "securities"

within the meaning of Section 203 (b) (2) of the

said Act.

STATUTE AND REGULATIONS INVOLVED

The statute and regulations involved are set forth

in the Appendix, infra, pp. 31-36.

STATEMENT

The facts, as found by the Board of Tax Ap-

peals and adopted from a stipulation before it, are

as follows (R. 17-23)

:



Tlie petitioner is an individual, with his place

of business at San Francisco, California, and with

his residence at Burlingame, California.

During the entire calendar year 1927 petitioner

and Ruth H. Lihenthal were, and continuously

since said last-mentioned date have been, husband

and wife and living together as such.

Pursuant to the provisions of Section 223, sub-

division (b) of the Revenue Act of 1926, petitioner

and said Ruth H. Lilienthal elected to make a single

joint income-tax return for the calendar year 1927,

and in accordance with such election, petitioner, on

or about the 14th day of March 1928, filed with the

Collector of Internal Revenue at San Francisco,

California, a single joint income-tax return for the

calendar year 1927, wherein there was reported and

included the income of petitioner and of said Ruth

H. Lilienthal, his wife, for such calendar year

1927.

Contmuously from August 1921, to November

1926, said Ruth H. Lilienthal was the owner of

1,100 shares of the common stock of Southern Cali-

fornia Gas Company having a par value of $100

per share. In November 1926, she, in a nontax-

able exchange, for said 1,100 shares, received, 4,400

shares of the common stock of said Southern Cali-

fornia Gas Company having a par value of $25

per share, and continuously owned said 4,400 shares

to November 17, 1927. Said 4,400 shares had a

cost basis of $16,500.



In the year 1927 there were two existing corpor-

ations, Southern California Gas Company and

Midway Gas Company, which were incorporated

under the laws of the State of California, on

October 5, 1910, and November 11, 1911,

respectively.

The Southern California Gas Company was prin-

cipally engaged in distributing natural and arti-

ficial gas to retail and industrial consumers. The

Midway Gas Company was principally engaged in

purchasing natural gas in the oil fields, transport-

ing it to cities and selling it to distributing com-

panies. Midway sold the bulk of its gas to South-

ern California Gas Company.

Under date of October 17, 1927, an agreement

was entered into between some of the larger stock-

holders of the Southern California Gas Company

and the Midway Gas Company and a Syndicate of

Bankers composed of Chase Securities Corporation,

Stone and Webster, Hunter, Dulin and Company,

and Pynchon and Company, which agreement pro-

vided, among other things, that (1) the Southern

California Gas Company was to acquire the prop-

erties and business of the Midway Gas Company for

capital stock and bonds of the Southern California

Gas Company, and (2) for the organization of a

new corporation which was to acquire all or prac-

tically all of the common stock of the Southern

California Gas Company and all of the capital stock

of the Midway Gas Company for cash and bonds of

the contemplated new company.



Oil October 4, 1927, the Midway Gas Company

adopted resolutions authorizing the sale of its prop-

erties and business to the Southern California Gas

Company. Said resolution provided that it was

the plan of the board of directors that "said com-

mon capital stock and said bonds of the Southern

California Gas Company to be received for Midway

Gas Company assets shall be distributed to the

stocldiolders of this corporation when, as, and if

received by this corporation and as soon as such

distribution may lawfully be made."

On October 17, 1927, the Southern California Gas

Company had issued and outstanding 240,000 shares

of common stock of a par value of $25 a share, and

182,226 shares of preferred stock of a par value of

$25 a share. Both classes of stock had equal share-

voting rights. On said date the Midway Gas Com-

pany had issued and outstanding 23,264 shares of

capital stock of a par value of $100 a share, all fully

voting common stock.

On October 31, 1927, the Southern California Gas

Company acquired all of the properties and busi-

ness of the Midway Gas Company as of August 31,

1927, in consideration of a new issue of 80,000

shares of its capital stock of a par value of $25 a

share and $2,942,000 face value of a new issue of

bonds of said Southern California Gas Company

due in 1957, and the assumption of Midway Gas

Company's liabilities. Immediately after this

transaction and throughout the remainder of 1927,



the Southern California Gas Company had out-

standing 320,000 shares of common capital stock,

and 182,226 shares of voting preferred stock.

In accordance with the terms of the agreement

of October 17, 1927, a new corporation, the South-

ern California Gas Corporation, was organized

under the laws of the State of Delaware on Novem-

ber 12, 1927. Said corporation had an authorized

capital stock of $16,500,000 consisting of $7,500,000

preferred and $9,000,000 common, all of which was

issued and outstanding on November 17, 1927.

Under date of November 17, 1927, the Southern

California Gas Corporation acquired under the

provisions of the contracts of October 17 and No-

vember 17, 1927, and certain deposit agreements

referred to in said contracts, 23,121 shares out of

a total of 23,264 shares of capital stock of the Mid-

way Gas Company, and 239,608 shares out of a total

of 320,000 shares of the outstanding common stock

of the Southern California Gas Company, for cash

and bonds of the said Southern California Gas

Corporation.

The Southern California Gas Corporation issued,

on November 17, 1927, for the said shares of stock

of Midway Gas Company and Southern California

Gas Company, bonds having a par value of $24,-

942,000. Virtually all of the remaining $58,000

face value of bonds of that issue were subsequently

issued in the acquisition of the remaining common
stocks of the two said companies. The stocks of



Southern California Gas Company and Midway
Gas Company, acquired by Southern California

Gas Corporation, as herein set forth, were deposited

with a trustee as collateral for the bonds issued as

partial consideration therefor.

On November 17, 1927, the board of directors of

Midway Gas Company declared a dividend of

$2,942,000, and paid the same in Temporary Cer-

tificates of the First Mortgage and Refunding Gold

Bonds, 5%, due 1957, of Southern California Gas

Company.

These bonds were sold on November 17, 1927, at

95, and the proceeds therefrom were used by the

Southern California Gas Corporation of Delaware

in the acquisition of the stock of Midway Gas Com-

pany and of Southern California Gas Company, as

aforesaid.

On December 10, 1927, Midway Gas Company

distributed the 80,000 shares of common stock of

the Southern California Gas Company to its stock-

holders, one of whom was Southern California Gas

Corporation, which received, as such stockholder,

79,508 of the 80,000 shares of the common stock of

Southern California Gas Company.

Midway Gas Company did no business there-

after, but retained its charter until March 21, 1934,

for the purpose of settling its prior years income

taxes.

After the acquisition of the 319,116 shares of the

common stock of the Southern California Gas Com-
24070—35 2
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pany by the Southern California Gas Corporation,

as aforesaid, the Southern California Gas Com-

pany continued, and still does continue, its corpo-

rate existence. Its operations were enlarged as it

then had the gas-gathering and transporting assets

formerly owned by Midway Gas Company. There

were some changes in its directorate and manage-

ment.

Pursuant to the agreement of October 17, 1927,

as modified by an agreement dated November 17,

1927, said Ruth H. Lilienthal received for her 4,400

shares of common stock of Southern California Gas

Company, $260,609.12 cash and bonds of Southern

California Gas Corporation of the par value of

$339,500 and of the fair market value of $312,340.

The $260,609.12 was the amount of cash payable

to said Ruth H. Lilienthal (including proceeds of

sale of a fractional bond), after deducting $1,375

per share brokerage commissions, and her share of

other expenses of carrying out the transactions.

The petitioner reported in his single joint

income-tax return for the calendar year 1927, a

profit of $260,609.12, being the amount of cash re-

ceived by said Ruth H. Lilienthal. Said Ruth H.

Lilianthal did not, in 1927, sell or otherwise dispose

of the bonds of Southern California Gas Corpo-

ration received for her stock.

The respondent adjusted said Ruth H. Lilien-

thal's income for 1927, by increasing the same in

the amount of $295,840, representing the fair-



market value of the bonds received, after deducting

from such fair-market value the sum of $16,500,

representing the cost to said Ruth H. Lilienthal of

her stock.

The deficiency letter explained the adjustment as

follows (R. 13)

:

With reference to the exchange of stock

of the Southern California Gas Company, it

is held that this transaction does not faU
within the provisions of Section 203 (d) (1)

of the 1926 Act. For the purpose of deter-

mining the amount of gain or loss, the total

consideration received for the stock disposed

of is the fair-market value of the bonds as of

the effective date of the transaction, plus the

amount received in cash. Capital net gain

therefore has been adjusted * * *.

The Board of Tax Appeals sustained the deter-

mination of the Commissioner upon the authority

of its prior decision in J. S. Rippel <& Co. v. Com-

missioner, 30 B. T. A. 1146, which involved the

identical facts and issue with respect to another

stockholder of the Southern California Gas Com-

pany. In that case the Board held that there was

no reorganization within the meaning of Section

203 (h) (1) of the Revenue Act of 1926, and that,

therefore, the gain derived by the petitioner upon

the exchange of stock in one corporation for cash

and bonds of the other was recognizable for tax

purposes to the extent of both cash and bonds so

received.
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SUMMARY OF ARGUMENT

The transaction here was not a reorganization

within the intendment of the statute. The scheme

of the statute is to defer the recognition of gain or

loss in any case where an exchange results merely

in a change of form and not of substance. The

present transaction was not strictly a merger, a

consolidation, or something in the nature of a mer-

ger or consolidation, within the statutory defini-

tion. In construing the language of Section 203

(h) (1) of the Revenue Act of 1926, and the same

provision of other acts, the Supreme Court and the

Circuit Courts of Appeals have decided that the

words "merger or consolidation" in Clause A must

not be disregarded.

While the parenthetical clause expands the mean-

ing of those words, it is of first importance that the

transaction partake of the nature of a merger or

consolidation. In the absence of such a showing,

mere literal compliance with the language within

the parenthesis is insufficient to exempt the gain

derived from an exchange like the instant one.

The transaction here comes within the parentheti-

cal clause of A, but the circumstances surrounding

the transaction show that it does not represent a

consolidation or merger in a real sense.

Here, the taxpayer received no stock in exchange

for his own stock but only cash and bonds of the

purchasing corporation. Bonds, like promissory

notes, are the equivalent of cash and do not satisfy

the requirement of the statute for some continuity
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of interest by the transferor, where other surround-

ing facts have no resemblance to a merger or con-

solidation.

The determination of the Commissioner upon the

present facts is consistent with the pertinent regu-

lations embodying the administrative construction.

Even if it were not, an erroneous administrative

construction must yield to the meaning of the

statute, as judicially construed.

ARGUMENT

The transaction under which the taxpayer disposed of

his stock was not a reorganization within the intend-

ment of the statute, nor were the bonds received " se-

curities " acquired under a nontaxable exchange

Section 203 (a) of the Revenue Act of 1926,

infra, provides that

—

Upon the sale or exchange of property the

entire amount of the gain or loss, deter-

mined under section 202, shall be recognized,

except as hereinafter provided in this

section.

The transaction here involved was a disposition

of property which admittedly produced a profit.

There is no controversy with respect to the amount

of the profit, the sole question being whether the

petitioner is free from taxation on part of it by

the exceptions contained in other provisions of

Section 203. It is, of course, well settled that one

claiming an exemption from tax must bring him-

self squarely within the provisions of the statute

under which he claims such exemption. The rule
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is equally applicable to a taxpayer who claims the

benefit of exceptional treatment. Botvers v.

Lawyers Mortgage Co., 285 U. S. 182, 187.

The exemption on which the petitioner relies is

contained in Section 203 (b) (2), as modified by

Section 203 (d) (1). Section 203 (b) (2) provides

that

—

No gain or loss shall be recognized if stock

or securities in a corporation a party to a

reorganization are, in pursuance of the plan

of reorganization, exchanged solely for stock

or securities in such corporation or in an-

other corporation a party to the reorgani-

zation.

This provision is qualified by Section 203 (d)

(1), which provides

—

If an exchange would be within the pro-

visions of paragraph (1), (2), or (4) of sub-

division (b) if it were not for the fact that

the property received in exchange consists

not only of property permitted by such par-

agraph to be received without the recognition

of gain, but also of other property or money,
then the gain, if any, to the recipient shall

be recognized, but in an amount not in ex-

cess of the sum of such money and the fair

market value of such other property.

The word ''reorganization" as used in the section

is defined in Section 203 (h) (1) (2) as follows:

The term ''reorganization" means (A) a

merger or consolidation (including the ac-

quisition by one corporation of at least a
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majority of the voting stock and at least a

majority of the total number of shares of

all other classes of stock of another corpora-

tion, or substantially all the properties of

another corporation), or (B) a transfer by
a corporation of all or a part of its assets

to another corporation if immediately after

the transfer the transferor or its stockhold-

ers or both are in control of the corporation

to which the assets are transferred, or (C)

a recapitalization, or (D) a mere change in

identity, form, or place of organization, how-
ever effected.

The term "a party to a reorganization'^

includes a corporation resulting from a reor-

ganization and includes both corporations in

the case of an acquisition by one corporation

of at least a majority of the voting stock

and at least a majority of the total number

of shares of all other classes of stock of an-

other corporation.

From its terms it is plain that the purpose of the

statute was to defer the recognition of gain or loss

in any case where an exchange results merely in a

change of form and not of substance. A corporate

transaction may technically involve a sale or ex-

change and thus have the elements of a ''closed"

transaction without changing in substance the real

ownership of the property involved. In such a

case Congress has provided that no gain or loss

shall be then recognized for tax purposes and the

tax is postponed.
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The decision of the Board of Tax Appeals in the

instant case is in accordance with the following

authorities and is based upon the principle applied

by the courts in these cases: Pinellas Ice Co. v.

Commissioner, 287 U. S. 462; Cortland Specialty

Co. V. Commissioner, 60 F. (2d) 937 (C. C. A. 2d),

certiorari denied, 288 U. S. 599; Prairie Oil (& Gas

Co. V. Motter, 66 F. (2d) 309 (C. C. A. 10th) ; West

Texas Refining <& Development Co. v. Commis-

sioner, 68 F. (2d) 77 (C. C. A. 10th) ; Von Weise v.

Commissioner, 69 F. (2d) 439 (C. C. A. 8th), cer-

tiorari denied, 292 U. S. 655 ; C. H. Mead Coal Co,

Y. Commissioner, 72 F. (2d) 22 (C. C. A. 4th) ; John

A. Nelson Co. v. Coynmissioner, 75 F. (2d) 696

(C. C. A. 7th) ; Worcester Salt Co. v. Commissioner,

75 F. (2d) 251 (C. C. A. 2d), and G. d K. Mfg. Co.

V. Commissioner, 16 F. (2d) 454 (C. C. A. 4th).

The cases of Watts v. Commissioner, 75 F. (2d)

981 (C. C. A. 2d), and Minnesota Tea Co. v. Com-

missioner, 16 F. (2d) 797 (C. C. A. 8th), relied

upon by the petitioner, do not require a like result

here because the factual basis of both those deci-

sions is lacking in the instant case. In both the

Watts and Minnesota Tea Co. cases the transferors

of stock or properties of the corporation received

in exchange therefor stock in the transferee cor-

poration in addition to cash or other property. In

the instant case the transferor received only cash

and bonds of the transferee corporation in ex-

change for his stock and it is established that such
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an exchange does not satisfy the requirement of the

statute. Other distinctions between this and the

Watts and Minnesota Tea Co. cases are discussed

in greater detail hereinafter.

There is no contention that the facts in this case

constitute a reorganization unless they bring the

transaction within the scope of subdivision (A) of

Section 203 (h) (1), quoted above. The conten-

tion here is that since the transferee acquired a

majority of the outstanding stock of another cor-

poration the transaction comes within the literal

description of the provision and is tax-free. But

by the leading case of Pinellas Ice Co. v. Commis-

sioner, supra, and the above-cited cases following

it, it has long been established that such a literal

compliance with the language of the statute does

not constitute a reorganization. There must be

more than a mere acquisition of a majority of the

outstanding shares ; the transaction must result in

some real semhlance to a merger or a consolidation.

Certainly the facts in the instant case cannot be so

described. Here, the taxpayer received cash and

well-secured mortgage bonds of a fair market value

only slightly less than their par. The old cor-

poration was not dissolved, but continued operation

of its business without change in corporate struc-

ture, capitalization, or otherwise, and is still in

existence.

In Pinellas Ice Co. v. Commissioner, supra, the

taxpayer, a corporation, transferred its assets to

24970—35—^—3
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another corporation for cash and notes. In affirm-

ing the conclusion of the lower court that the trans-

fer did not constitute a reorganization, the Su-

preme Court said (p. 469) :

The paragraph in question directs: ''The

term 'reorganization' means (A) a merger or

consolidation (including the acquisition by
one corporation of at least a majority of the

voting stock and at least a majority of the

total number of shares of all other classes

of stock of another corporation, or substan-

tially all the properties of another corpora-

tion)." The words within the parenthesis

may not be disregarded. They expand the

meaning of "merger" or "consolidation"

so as to include some things which partake

of the nature of a merger or consolidation

but are beyond the ordinary and commonly
accepted meaning of those words—so as to

embrace circumstances difficult to delimit

but which in strictness cannot be designated

as either merger or consolidation. But the

mere purchase for money of the assets of

one Company by another is beyond the evi-

dent purpose of the provision, and has no

real semblance to a merger or consolidation.

Certainly, we think that to be within the ex-

emption the seller must acquire an interest

in the affairs of the purchasing company
more definite than that incident to owner-

ship of its short-term purchase-money notes.

This general view is adopted and well sus-

tained in Cortland Specialty Co. v. Commis-
sioner of Internal Revenue, 60 F. (2d) 937,



17

939, 940. It harmonizes with the underlying
purpose of the provisions in respect of ex-

emptions and gives some effect to all the

words employed.

Likewise, in the Cortland Specialty Co. case,

supra, the taxpayer, a corporation, transferred its

assets to another corporation, for cash and promis-

sory notes. Furthermore, it even agreed to and

did dissolve. In denying the claimed exemption

the Second Circuit Court of Appeals said (pp.

939-940)

:

In subdivision (h) (1) (A) a reorganiza-

tion is defined as ''a merger or consolida-

tion^', and the subdivision goes on to say

that "merger or consolidation" include "the

acquisition by one corporation of at least a

majority of the voting stock and at least a

majority of the total number of shares of all

other classes of stock of another corpora-

tion, or substantially all the properties of

another corporation." If the last clause

means that any transfer of "substantially

all the properties" of one corporation to

another corporation is a reorganization, the

position of Cortland is strong ; but we do not

regard such an interpretation as warranted.
* * * Reorganization is defined in sub-

division (h) (1) (A) as including "a mer-

ger or consolidation." A merger ordinarily

is an absorption by one corporation of the

properties and franchises of another whose

stock it has acquired. The merged corpora-

tion ceases to exist, and the merging corpora-
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tion alone survives. A consolidation in-

volves a dissolution of the companies con-

solidating and a transfer of corporate assets

and franchises to a new company. In each

case interests of the stockholders and credi-

tors of any company which disappears re-

main and are retained against the surviving

or newly created company. * * * Un-
doubtedly such statutes vary in the different

states particularly in respect to how far the

constituent companies may be deemed to sur-

vive the creation of the new or modified cor-

porate structure, but we believe that the

general purpose of them all has been to con-

tinue the interests of those owning enter-

prises, which have been merged or consoli-

dated, in another cori^orate form. * * *

In defining ''reorganization", section 203 of

the Revenue Act gives the widest room for

all kinds of changes in corporate structure,

but does not abandon the primary requisite

that there must be some continuity of in-

terest on the part of the transferor corpora-

tion or its stockholders in order to secure

exemption. Reorganization i^resupposes

continuance of business under modified cor-

porate forms.

This application and construction of the statute

was expressly approved by the Supreme Court in

the Pinellas Ice Co. case and, it is submitted, is

conclusive upon the question presented here. The

conclusion is inescapable that there must be some

continuity of interest more substantial than that
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represented by mere well-secured promissory notes

or bonds. Such secured obligations to pay are the

equivalent of cash and do not meet the requirement

of the statute and Regulations (Article 1574^ infra)

that '*stock or securities'' must be received in the

exchange.

Furthermore, it has been expressly held by the

same Circuit Court of Appeals (Second), which

decided the Cortland Specialty Co. case, that bonds

of a corporation received in such an exchange are

not "securities"' within the requirement of the Act

for a nontaxable exchange. In Worcester Salt Co.

y. C&mmi.s.noner, supra, the taxpayer had acquired

from a wholly-owned subsidiary (Kerr-Remington

Salt Co.) all of the latter '3 assets in exchange for

$680,000 of bonds of the taxpayer. In denying the

transaction constituted a statutory reorganization,

the court said (p. 252) :

In Pinellas Ice dc Coal Storage Co. v. Com'r,

supra, the court pointed out that^ to con-

stitute a reorganization, the transaction must

at least ''partake of the nature of a merger

or consolidation", and in Cortland Specialty

Co. V. Com'r, supra, we defined a merger

as an absorption by one corporation of the

properties and franchises of another. The

transaction in the instant case in no sense

can be deemed to ''partake of the nature of

a merger or consolidation.'" The Kerr-

Remington Salt Company had no interest

in the petitioner because, like the notes in

the Pinellas Case, bonds are merely an evi-
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deuce of indebtedness and gave the Kerr-

Remington Salt Company no interest in ttie

petitioner itself. Continuity of interest is

a requisite. Cortland Specialty Co. v. Com'r,

supra; Gregory v. HeVvering, supra; C. H.
Mead Coal Co. v. Com'r, 72 F. (2d) 22

(CCA. 4).

Certainly, if in the transaction there between two

affiliated corporations, with the purchasing cor-

poration already owning the entire capital stock of

the transferor, there may not be said to be such a

continuity of interest by the ownership of bonds to

satisfy the terms of the statute, far less may it be

said here to constitute such an interest where the

purchasing corporation acquired only a majority

interest in the capital stock from certain stock-

holders with the transferor corporation retaining

its o^vn identity, assets, business, and corporate

structure.

Even the receipt of preferred stock is insufficient

to secure to the transferor that requisite of con-

tinuity of interest in the absence of other factors

which would bring an exchange within the defini-

tion of a merger or consolidation. This was re-

cently decided by the Seventh Circuit Court of

Appeals in the case of John A. Nelson Co. v. Com-

missioner, supra (now pending on writ of certi-

orari in the Supreme Court of the United States,

No. 61, October Term, 1935). There the taxpayer

transferred substantially all its property (with the

exception of $100,000 in cash) to another corpora-
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tion in exchange for $2,000,000 in cash and 12,500

shares of (nonvoting) preferred stock of the pur-

chasing corporation. Although the transaction

came literally within the terms of Section 203 (h)

(1) (a), and the parties to the transfer had stipu-

lated that a reorganization under the statute had

been effected, the court examined the transaction

as a whole and denied the claimed exemption. The

court said (p. 698) :

The controlling facts leading to this con-

clusion are that petitioner continued its

corporate existence and its franchise and
retained a portion of its assets; that it ac-

quired no controlling interest in the cor-

poration to which it delivered the gi^eater

portion of its assets ; that there was no con-

tinuity of interest from the old corporation

to the new ; that the control of the property

conveyed passed to a stranger, in the man-
agement of which petitioner retained no

voice.

It follows that the transaction was not

part of a strict merger or consolidation or

part of something that partakes of the

nature of a merger or consolidation and has

a real semblance to a merger or consolida-

tion involving a continuance of essentially

the same interests through a new modified

corporate structure. Mere acquisition by

one corporation of a majority of the stock

or all the assets of another corporation does

not of itself constitute a reorganization,

where such acquisition takes the form of a
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purchase and sale and does not result in or

bear some material resemblance to a merger

or consolidation.

The construction and application of the perti-

nent provision of the statute by the Circuit Court

of Appeals for the Tenth and Fourth Circuits,

likewise support the decision of the Board in the

instant case. Thus, in Prairie Oil <& Gas Co. v.

Matter, supra, the entire stock of Olean Petroleum

Company was purchased from its stockholders for

cash by Prairie Oil & Gas Company, and shortly

thereafter Olean transferred all its property to

Prairie Oil & Gas Company. Although the con-

tention was made that the acquisition of the Olean

stock and assets by Prairie constituted a reorgani-

zation, the Tenth Circuit Court of Appeals chose

to view the transaction as a whole, and held that

there was merely a sale of the assets.

To the same effect is the case of West Texas Re-

fining & Development Co., supra, wherein a corpo-

ration transferred to another all its assets for cash

and a 50 percent stock interest in the transferee.

The same court held the transaction not a statutory

reorganization and said (p. 80) :

The purpose of section 203, supra, was to

relieve corporations from profits taxes in

cases where there is only a change in corpo-

rate form without an actual realization of any
gain from an exchange of properties. It is

intended to apply to cases where a corpora-

tion in form transfers its property, but in
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substance it or its stockholders retain the

same or practically the same interest after

the transfer. See Cortland Specialty Co. v.

Commissioner (C. C. A. 2) 60 F. (2d) 937,

940 ; Pin ellas Ice c£' Cold Storage Co. v. (7om-

missioner, 287 U. S. 462, 53 S. Ct. 257, 77.

L. Ed. 428; Id. (C. C. A. 5) 57 F. (2d) 188.

Similarly, in C. H. Mead Coal Co. v. Commis-

sioner, supra, and G. <£- K. Mfg. Co. v. Commis-

sioner, supra, the Fourth Circuit Court of Appeals

gives recognition to the rule that in order to con-

stitute a statutory reorganization the transaction

must, in addition to meeting the literal requirement

of the language of Section 203 (h) (1) (A), partake

of the real nature of a merger or consolidation. In

the Mead Coal Co. case, there was in fact a merger,

or reorganization, with the stockholders of the old

company obtaining stock in the new, with a conse-

quent continuity of interest. In the later G. & K.

Mfg. Co. case the same court held, upon a view of

the whole transaction, that even though the selling

corporation acquired stock in the purchaser in ex-

change for its own assets, the surrounding facts of

the transaction were insufficient to show a merger

or consolidation. Among the controlling facts, the

court mentioned that the taxpayer remained in

existence, possessed of a substantial amount of

money, qualified to engage in active business in its

own cai)acity or through its subsidiaries, and with

the intent so to do, so far as the record shows. To

a greater degree, in the instant case, the facts



reveal a continued business existence on the part of

the transferor corporation, with merely a change in

the ownership of the majority of its stock and no

continuity of interest by its former stockliolders.

Clearly, it is submitted, in the light of the fore-

going authorities, the conclusion is inescapable that

where one corjooration merely purchases a majority

stock interest in another corporation, in exchange

for cash and bonds, with no continuity of interest

on the part of the selling corporation, or its stock-

holders, and the transferor corporation retains its

own assets and identity and continues to engage in

active business, as theretofore, none of the elements

of a merger or consolidation are present and the

transaction is in no respect a reorganization within

the meaning of the statute. Consequently, any

gain realized by the taxpayer in a transaction of

this kind is recognizable and may not be deferred

for income-tax purposes.

It is well settled that a literal compliance alone

with the pertinent provisions of the statute is in-

sufficient to exempt the gain resulting from an

exchange. Gregory v. Helvering, 293 U. S. 465.

It is readily apparent from an examination of the

foregoing decisions, that upon the facts in the in-

stant case there is far less reason to construe the

transaction here as a statutory reorganization than

in the authorities relied upon.

The petitioner urges here that because of the

reversal of the decisions of the Board of Tax Ap-



25

peals in the Watts and Minnesota Tea Co. cases the

decision of the Board in the instant case must be

unsound. The conchision does not follow. The

facts in the instant case are entirely unlike the cases

relied upon by the petitioner and do not support the

rationale of those decisions, which gave effect to the

pertinent Treasury Regulations.

In the Watts case three stockholders transferred

the entire capital stock of one corporation to an-

other in exchange for stocks and bonds of the trans-

feree. The Commissioner and the Board treated

the stock so received by the transferors as cash and

determined a deficiency upon that basis. The

Circuit Court of Appeals reversed the Board and

held a statutoiy reorganization had been effected

under either subdivision (3) or (6) of Article 1574,

Treasury Regulations 65, promulgated under the

same provisions of the Revenue Act of 1924, and

which in all essential respects are identical with

Treasury Regulations 69, Article 1574, infra. The

court, likewise, declared the Regulations referred

to valid in the light of their legislative history.

It is manifest, however, from an examination of

the language of the Regulations applied by the

court that the corresponding article of the Regula-

tions in effect under the Revenue Act of 1926 has

no application in the present circumstances. The

language of the Regulations declares a statutory

reorganization to have been effected

—
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If two or more corporations reorganize, for

example, by

—

(3) The sale of the stock of B to A,

(6) The acquisition by A of a majority

of the voting stock and a majority of the

total number of shares of all other classes

of stock of B or of substantially all of the

properties of B, or * * * then no tax-

able income is received from the transaction

by corporation A or B if the sole considera-

tion for the transfer of the assets is stock

or securities of corporation A or B ; and no
taxable income is received from the trans-

action by the shareholders of either corpora-

tion A or corporation B if the sole consider-

ation received by the shareholders is stock

or securities of corporation A or B. (Italics

supplied.)

Obviously, the taxpayer here cannot qualify

under the proviso of the Regulations to subdivi-

sions (3) or (6), nor under any other of the subdi-

visions included in the Regulations (see Article

1574, infra). All of the transactions described in

this Article are conditioned upon the receipt of

stock or securities.

If more light were needful as to the exact intent

and scope of the Watts decision, it is supplied by the

decision of the same court in the Worcester Salt Co.

case, supra, decided two weeks earlier, wherein the

court held that bonds, like notes, are merely an

evidence of indebtedness and do not give the requi-

site continuity of interest. This construction of
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the statute, of course, is consistent with the perti-

nent Regulations (Articles 1574, 1575, infra).

Likewise, the decision of the Eighth Circuit Court

of Appeals in the Minnesota Tea Co. case is based

upon an exchange whereby the transferor corpora-

tion received stock in the transferee. It was con-

tended b}^ the Commissioner that, under the cir-

cumstances there, a controlling interest (80 per-

cent) was necessary, but this was denied by the

court. The court, however, did recognize the ne-

cessity for a continuing interest, represented by

stock, and said (p. 802) :

That requisite is found as an implication

from the provisions of Section 112 (b) (3)

and (b) (4) relative to the consideration con-

sisting solely of stocks and securities. But

those provisions are to be read in connection

with Section 112 (d). No particular per-

centage of the stock of the transferee to be

received by the transferor is specified or re-

quired. We find no ground for holding that

the "continuance of interest" must be of

essentially the same interest, or that it must

be a controlling interest. The provision for

percentage of stock to be received, specified

in clause (B) reorganizations, has no appli-

cation here.

The Minnesota Tea Co. and Watts cases are now

pending upon writs of certiorari in the Supreme

Court of the United States (Nos. 174, 184, 185, 186,

respectively, October Term, 1935), but from the

foregoing discussion, and an examination of those
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decisions in the light of the Treasury Regulations

applicable thereto, it plainly appears that the fac-

tual basis of those decisions (receipt of stock by

the transferees) is lacking in the present case, and

the rule applied has no application here.

Furthermore, the determination by the Commis-

sioner and the decision of the Board of Tax Ap-

peals in the instant case are in accordance with,

and not contrary to, the applicable Regulations 69,

Articles 1574 and 1575, infra. These Regulations

do not define a reorganization as having been

effected in the absence of continuity of interest

represented by stock ownership and other factors

partaking of a merger or consolidation. And, even

if they so provided, the judicial construction of the

statute is controlling (Pinellas Ice Co, v. Commis-

sioner, and other above-cited cases), and the Regu-

lations would be without effect. Morrill v. Jones,

106 U. S. 466, ^61; Burnet v. Chicago Portrait Co.,

285 U. S. 1.

Clearly, it is submitted, the bonds received by

the taxpayer are not "securities" within the mean-

ing of the reorganization provisions of the Reve-

nue Acts. Worcester Salt Co. v. Commissioner,

supra. These bonds, like the promissory notes in

the Pinellas and Cortland Specialty Co. cases, are

mere evidence of indebtedness and an obligation

to pay the purchase price of the stock. In the in-

stant case they were issued for the specific pur-

pose of making partial deferred payment on the
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purchase price of the stock acquired from peti-

tioner and other stockholders (R. 18, 43, 45).

A bond is primarily a promise to pay a sum of

money. Black's Law Dictionary, 3d ed., p. 234;

Corbett v. Burnet, 50 F. (2d) 492 (App. D. C),

certiorari denied, 284 U. S. 646; Mendelson v.

Realtij Mortgage Corp., 257 Mich. 442, 241 N. W.
154, 155.

Section 203 (d) (1) directs that where other

property or money is received in an exchange, in

addition to the property (stocks or securities) per-

mitted by other paragraphs of Section 203 to be

received without the recognition of gain, the gain,

if any, to the recipient shall be recognized, but in

an amount not in excess of the sum of such money

and the fair market value of such other property.

Since the property permitted by the pertinent pro-

visions of the statute to be received without recog-

nition of gain consists of stocks or securities only,

and bonds are neither stocks or securities within

the meaning of those provisions, it follows that the

gain upon them must be recognized under the

statute to the extent of their fair market value.

Whether or not the transaction whereby the

Southern California Gas Company acquired all the

properties and business of the Midway Gas Com-

pany in exchange for its new issue of capital stock

constitutes a statutory reorganization has no rela-

tion to the taxpayer's position here. Even if it

were held that such a transaction was a reorganiza-
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tion under section 203 (h) (1), the bonds of this

taxpayer were not acquired from a party to that

transaction. They were received from the

Southern California Gas Corporation, the new

Delaware corporation, which was not a party to

the transaction between Old Southern and Midway.

As heretofore pointed out, the transaction in which

they were received was not one within the meaning

of section 203 (h) (1)' and the exemption granted

by section 203 (b) (2) is not available to this

taxpayer.
CONCLUSION

The decision of the Board is correct and should

therefore be affirmed.

Respectfully submitted.

Frank J. Wideman,

Assistant Attorney General.

SewALL Key,

Maurice J. Mahoney,

Special Assistants to the Attorney General.

October 1935.



APPENDIX

STATUTE AND REGULATIONS INVOLVED

Revenue Act of 1926, c. 27, 44 Stat. 9:

Sec. 203. (a) Upon the sale or exchange
of property the entire amount of the gain or
loss, determined under section 202, shall be
recognized, except as hereinafter provided
in this section.

(b) (2) No gain or loss shall be recog-

nized if stock or securities in a corporation

a party to a reorganization are, in pursu-

ance of the plan of reorganization, ex-

changed solely for stock or securities in such
corporation or in another corporation a

party to the reorganization.

(d) (1) If an exchange would be within

the provisions of paragraph (1), (2), or (4)

of subdivision (b) if it were not for the fact

that the property received in exchange con-

sists not only of property permitted by such

paragraph to be received without the recog-

nition of gain, but also of other property or

money, then the gain, if any, to the recipi-

ent shall be recognized, but in an amount not

in excess of the sum of such money and the

fair market value of such other property.

(h) (1) The terai "reorganization"

means (A) a merger or consolidation (in-

cluding the acquisition by one corporation

of at least a majority of the voting stock

and at least a majority of the total number
of shares of all other classes of stock of an-

other corporation, or substantially all the

properties of another corporation), or (B)

(31)
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a transfer by a corporation of all or a part
of its assets to another corporation if im-
mediately after the transfer the transferor

or its stockholders or both are in control of

the corporation to which the assets are trans-

ferred, or (C) a recapitalization, or (D) a
mere change in identity, form, or place of

organization, however effected.

(2) The term ''a party to a reorganiza-
tion" includes a corporation resulting from
a reorganization and includes both corpora-
tions in the case of an acquisition by one
corporation of at least a majority of the vot-

ing stock and at least a majority of the total

number of shares of all other classes of stock

of another corporation. * * * (XJ. g. C.

App., Title 26, Sec. 934.)

Treasury Regulations 69

:

Art. 1574. Exchanges in connection with
corporate reorganizations.—Since corporate
reorganizations which result only in a change
in form and which do not substantially affect

the property interests, either of the share-

holders or of the corporations, may be re-

quired or may be made desirable by business
conditions. State laws, or other causes, the

statute provides that no gain or loss shall

be recognized if, in pursuance of a plan of

reorganization, stock or securities in a cor-

poration a party to a reorganization are ex-

changed solely for stock or securities in such
corporation or in another corporation a

party to the reorganization, or if, in pur-
suance of a reorganization plan, a corpora-
tion a party to a reorganization exchanges
property solely for stock or securities in an-
other corporation a party to the reorganiza-

tion. If two or more corporations reorgan-
ize, for example, by

—
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(1) The dissolution of corporation B and
the sale of its assets to corporation A,

(2) The sale of its property by B to A,

(3) The sale of the stock of B to A,

(4) The merger of B into A,

(5) The consolidation of A and B,

(6) The acquisition by A of a majority of

the voting stock and a majority of the total

nmnber of shares of all other classes of stock

of B or of substantially all of the properties

of B, or

(7) The transfer by A of all or a part of

its assets to B where immediately after the

transfer A or its shareholders are in control

of B,
then no taxable income is received from the

transaction by corporation A or B if the

sole consideration for the transfer of the

assets is stock or securities of corporation

A or B ; and no taxable income is received

from the transaction by the shareholders of

either corporation A or corporation B if the

sole consideration received by the share-

holders is stock or securities of corporation

A or B.
Furthermore, if the reorganization is ac-

complished by the transfer by corporation A
of a portion of its assets to corporation B in

exchange for the stock of corporation B, and
corporation A distributes to its shareholders

the stock of corporation B, no taxable in-

come is realized by the shareholders from the

receipt of such stock. (See article 1576.)

In conformity with the principles of ignor-

ing for tax purposes those reorganizations

which result merely in a change in form, the

statute provides further that the stock re-

ceived by the shareholders in connection with

the reorganization shall have the same basis

for the purpose of determining gain or loss
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a reorganization is otherwise within the pro-
visions of this paragraph, but has the effect

of the distribution of a taxable dividend,

there shall be taxed to each distributee (1)

as a dividend, such an amount of the gain

recognized under this paragraph as is not

in excess of the distributee's ratable share

of the undistributed earnings and profits of

the corporation accumulated after February
28, 1913, and (2) as a gain from the exchange

of property, the remainder of the gain rec-

ognized under this paragraph.
Examples.— (1) A, in connection with a

reorganization, exchanges in 1925 a share of

stock in the X company, purchased in 1918

for $100, for («) a share of stock in the Y
company a party to the reorganization,

which has a fair market value of $90, and
(h) $20 cash. The gain from the transac-

tion, $10, is recognized and taxed to A. See

article 1596 for the basis for determining

gain or loss from a subsequent sale.

(2) The X corporation has a capital of

$100,000 and earnings and profits of $50,000

accumulated since February 28, 1913. The
X corporation in 1925 transfers all its assets

to the Y corporation in exchange for the

issuance of all Y's stock and the payment of

$50,000 in cash to the shareholders of cor-

poration X. A, who owns one share of stock

in X, for which he paid $100, receives a share

of stock in Y worth $100 and in addition $50

in cash. A will be liable to the surtax on $50.

If, in pursuance of a plan of reorganiza-

tion, property is exchanged by a corporation

a party to a reorganization for stock or

securities in another corporation a party to

the reorganization and other property or

money, then, if the other property or money
received by the corporation is distributed by
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it pursuant to the plan of reorganization, no
gain to the corporation will be recognized.

If the other property or money received by
the corporation is not distributed by it pur-
suant to the plan of reorganization, the gain,

if any, to the corporation from the exchange
will be recognized in an amount not in excess

of the sum of money and the fair market
value of the other property so received which
is not distributed. In either case no loss

from the exchange will be recognized. (See
section 203 (f).) ^,'-
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